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Jurisdictional Statement 

This is an appeal from a decision of the Federal Com¬ 
munications Commission adopted April 21, 1947, denying 
appellant’s application for renewal of license (main anfl 
auxiliary) of existing Radio Station WORL, Boston, Mas¬ 
sachusetts and dismissing as moot the then pending appli¬ 
cation for transfer of control of appellant from its present 
stockholders to Bitner Broadcasting Company (J. App. 
539-564). The appeal is taken pursuant to Sections 40|2 
(b)(1) and 402 (c) of The Communications Act of 1934, 
as amended (48 Stat. 1093), (47 TJ. S. C. 402), and Sec¬ 
tion 10 of the Administrative Procedure Act (60 Stat. 243), 
(5 U. S. C. 1009(e)). Appellant filed a petition for rehear¬ 
ing with the Commission May 13, 1947, on which oral 
argument was had October 8, 1947 (J. App. 569-597). On 
October 15, 1947, the Commission adopted a Memorandum 
Opinion and Order reaffirming its April 21, 1947, decision 
(J. App. 600-605). The notice of appeal and statement of 
reasons therefor was filed in this Court on November 3, 
1947 (J. App. 1-13). 


Statement of Case* 

Broadcasting Service Organization, Inc. has been the 
licensee of Station WORL, which operates in Boston, Mas¬ 
sachusetts on 950kc., with 1 KW, daytime only, since 
November 20, 1931. That it has been and is rendering a 
meritorious program service in the public interest, con¬ 
venience or necessity is established by the record and not 
questioned by the Commission (J. App. 288-296). 

• Record references are generally omitted where the facts stated are in¬ 
cluded in the Commission decision (J. App. 539-564) or as to which there is 
no controversy on this appeal. 



On May 27, 1944, appellant filed an application pursu¬ 
ant to Section 308 (a) of The Communications Act of 1934, 
as amended, for renewal of its station license. On June 13, 
1944, this application was designated for hearing.* Hear¬ 
ings were held September 22 and 23, October 18, and 
December 5, 1944, in Washington, D. C., and on Novem¬ 
ber 20, 1944, in New York, N. Y., before P. W. Seward, 
Esq., the presiding officer designated by the Commission. 
The hearing record contains the facts hereinafter set 
forth, which are uncontroverted except where it is 
expressly stated that the testimony is conflicting. 

Present Organization of Appellant 

Broadcasting Service Organization, Inc. is a Massachu¬ 
setts corporation with outstanding capital stock consisting 

* The hearing issues were: 

1. To determine who are the present owners of the stock of the appli- 
cant corporation, and when and from whom said stock was acquired. 

2. To determine whether the license granted to the applicant corpora* 
ti oU j or the rights or responsibilities incident thereto, have been in any manner, 
eitlier directly or indirectly, transferred, assigned, or disposed of without the 
consent of the Commission, as provided by the Communications Act of 1934, as 
amended, and particularly Section 310(b) thereof. 

3. To determine whether the statements and representations made in 
the various applications, documents, and reports filed with the Commission on 
behalf of the applicant, by its officers, directors, and/or agents, have fully and 
accurately reflected the facts concerning the ownership and distribution of the 
stock of the company. 

4. To determine whether the applicant’s officers, directors, stockholders, 
and/or agents, or either of them, have made false statements and represents-. 
tions to the Commission as to the ownership, transfer, and/or control of the 
Btock of the applicant. 

5. To determine whether all contracts and agreements which have been 
entered into by applicant’s officers, directors, stockholders and/or agents, rela¬ 
tive to the sale and transfer of the stock of the applicant corporation, have 
been reported to the Commission as required by Section 43.1 of the Buies and 
Regulations. 

6. To determine whether in view of the facts adduced under the fore¬ 
going issues, public interest, convenience, or necessity would be served by 
granting the instant application. 






of 1000 shares of non-voting Class A preferred and 10CK) 
shares of voting common designated as Class B. Sin<jje 
November 1943 the officers, directors and stockholders 
have been: 

B Stock 

Name Office • A Stock (Voting) 

Harold A. Lafount.... Director-President 1000 

Sanford H. Cohen .... Director — 

George Cohen_Treasurer — 

Robert E. Davison.... Director-Clerk 

(Secretary) — —i 

(J. App. 235, 355, 39i) 

All are citizens of the United States and possess the 
qualifications required of officers, directors, and stock¬ 
holders of a licensee corporation. In 1927, after a success¬ 
ful business career, Harold A. Lafount was appointed a 
member of the Federal Radio Commission. He left the 
Commission in 1934 and since then has been employed hs 
General Manager of all the radio interests of Mr. Arde 
Bulova (J. App. 21-23, 305). Sanford H. Cohen, a formter 
Assistant United States Attorney, and George Cohen 
are brothers who have been associated in the practice bf 
law in New York City since 1920. They have served as 
legal counsel to Mr. Bulova and to the Bulova Watch Com¬ 
pany for about twenty-five years. Robert H. Davison pf 
Boston is an attorney-at-law of highest reputation (J. 
App. 26, 27, 83, 225-27, 279, 305-6). 


The 1937 Agreements 

Prior to March 25, 1937 the stock of Broadcasting 
Service Organization, Inc. was distributed as follows: 
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Name 

A Stock 

B Stock 

George A. Crockwell_ 

. 400 

200 

' James K. Phelan. 

. 300 

150 - 

William H, Fynrm 

. 300 

150 

Robert C. Nordblom.. 


500* 


(J. App. 354, 386) 

At that time Station WORL had been steadily losing 
money. The stockholders therefore decided that a sale 
of the stock was essential in order to provide new funds 
for the corporation (J. App. 62, 322). About March 1, 
1937 George A. Crockwell telephoned Harold A. Lafount 
with reference to the possible sale of stock in the corpora¬ 
tion (J. App. 24, 54). Lafount discussed the proposal with 
Arde Bulova. Mr. Bulova was not interested in obtain¬ 
ing an interest in WORL but had no objection to Lafount 
and the Cohens making such a move. Lafount thereupon 
proceeded to negotiate with Crockwell on his own behalf. 
An understanding was reached between them when Lafount 
agreed to purchase 400 shares of Class B stock for $48,000. 
Crockwell subsequently advised Lafount that an additional 
300 shares of voting stock had become available. When 
Lafount told the Cohens of the possibility of their acquir¬ 
ing this stock, they authorized Lafount to negotiate on 
their behalf (J. App. 26, 58, 63, 83, 227-8, 245, 278-280, 
309-10). 

On March 16, 1937 an agreement was signed by Crock- 
well, Nordblom, Phelan and Eynon. Following a recital 


* Mr. Nordblom acquired his 500 shares of B stock on July 29, 1936 and 
became President and Director of the corporation at that time (J. .App. 322). 
200 of these 500 shares were purchased from Crockwell (J. App. 330). Early in 
August 1936 the licensee reported to the Commission Mr. Nordblom’s acquisi¬ 
tion of a 50% interest in the Class B voting stock. The Commission did not 
require that an application be filed for transfer of control of the corporation 
to Nordblom (J. App. 354, 391). 






that Crockwell and Xordblom were about to enter into a 
contract with Lafount for the sale of 700 shares of B stock 
for $52,500, Eynon and Phelan each agreed to sell Crock- 
well 150 shares of B stock and 300 shares of A stock for a 
total consideration of $2,500 apiece. Crockwell and Nord- 
blom agreed to apply the $52,500 to the discharge of this 
$5,000 and of all corporate obligations (except certain 
obligations as specified in the agreement with Lafount) 
and distribute the balance then remaining 62%% to Crock- 
well and 37%% to Nordblom. Crockwell, Eynon, and Phe¬ 
lan agreed to resign as officers, directors and employees of 
the corporation (J. App. 382). Lafount had nothing to do 
with this agreement and was not even aware of its exis¬ 
tence (J. App. 57-8, 67, 71). 

On the same day, March 16, 1937, Crockwell, Nordblom, 
and Lafount entered into an agreement providing for the 
transfer of 400 shares of B stock (300 to be supplied by 
Crockwell and 100 by Nordblom) to Lafount for a con¬ 
sideration of $48,000. Crockwell and Nordblom undertook 
to pay all the debts of the corporation existing on March 
25, 1937 (with certain exceptions) from the proceeds 6f 
the sale, to reduce the liquidating value and the annual 
dividends of the preferred stock, and to cause certain 
changes in the by-laws of the corporation. The closing 
was set for March 25, 19?7 (J. App. 385). 

On March 25, Crockwell, Nordblom, Phelan, Eynon, 
Lafount, and Ben S. Fisher, attorney for Lafount and 
the Cohens, met at the office of Robert H. Davison, attor¬ 
ney for the licensee and its stockholders. An escrow agree¬ 
ment was entered into between Crockwell, Nordbloib, 
Lafount, and Davison providing that $48,000 was to ie 
paid to Davison as escrow agent to pay off the debts of 
the corporation, the balance to be distributed 62%% i 0 
Crockwell and 37%% to Nordblom (J. App. 74, 75, 80, $jl, 



393). The Cohens not being present at the closing, Ben S. 
Fisher, as Agent, entered into an agreement with Nord- 
blom whereby he agreed to purchase 300 shares of Class B 
stock for $4,500 (J. App. 396). A cashier’s check in the 
amount of $52,500 was delivered by Lafount to Davison in 
payment for the 400 shares purchased by Lafount and the 
300 shares purchased by the Cohens (J. App. 82-83). Tem¬ 
porary certificates were issued, one to Lafount for 400 
shares and one to Nordblom for 300 shares. The latter 
was endorsed by Nordblom in blank and delivered to 
Lafount. The temporary certificate for 300 shares was 
issued in Nordblom’s name because Lafount did not know 
at that time how the Cohens wanted their 300 shares appor¬ 
tioned between them (J. App. 106, 109, 115, 116). No 
arrangement was made at the closing as to how the 
permanent certificates were to be issued (J. App. 104). 
Though all the agreements were closed simultaneously, 
Lafount at all times considered liis purchase of the 400 
shares and the Cohens’ purchase of 300 shares as separate 
transactions. They were two distinct purchases negotiated 
separately and based on separate contracts (J. App. 62-3, 
76, 77, 83, 120, 172-3, 333). 

Lafount’s acquisition of 400 shares of Class B stock was 
reported to the Commission on March 31, 1937 (J. App. 
399). Of the $48,000 Lafount paid for his 400 shares of 
B stock, $38,000 was used to pay off the existing debts 
of the corporation. The Cohens had agreed with Lafount 
that they would pay their share of the debts and that the 
cost of the 700 shares should be divided on a per share 
basis to equalize the purchase price, Lafount’s cost being 
$30,000 and the Cohens’ $22,500 (J. App. 27, 76, 150, 151, 
228, 243). For this reason the “Amount Actually Paid for 
Stock” by Lafount was reported as $30,000 (J. App. 112, 
399). The consideration for the 600 shares of Class A 
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stock acquired by Crockwell was reported as $26,400, the 
par value of $44 per share. The report of March 31,1937 
was prepared by Davison, CrockwelTs attorney. At the 
time it was filed Lafount had no detailed knowledge of 
the arrangements among Crockwell, Nordblom, Eynon, 
and Phelan for the settlement of the value of the A sto<*k 
among themselves (J. App. 56, 66, 74, 399). 

I 

Claims Made Against the Stock 

Shortly after the closing date Crockwell started com¬ 
plaining to Lafount about the deal. He called frequently 
on Lafount, telling him that he wished to get the station 
back. He stated that Nordblom was dissatisfied too and 
something had to be done about it (J. App. 30-31,103, lib, 
155-157). Crockwell discussed his dissatisfaction with 
Nordblom and with many others. The subject was alio 
considered at a number of directors’ meetings (J. App. 
332-333, 335-336, 339, 340). Though Crockwell was telling 
Lafount that Nordblom was dissatisfied, the latter never 
made any complaints or claims and testified that he never 
was dissatisfied with the transaction (J. App. 110, 327). 
The evidence is conflicting as to whether Nordblom ever 
expressed any dissatisfaction to Lafount. However, there 
is no question that Crockwell led Lafount to believe that 
both he and Nordblom were very displeased with the whole 
deal. Furthermore, it is clear that shortly after the March 
1937 closing a dispute had arisen between Crockwell and 
Nordblom which continued over a considerable period of 
time (J. App. 110, 117-118, 155-158, 362). As all the nego¬ 
tiations leading up to the March 25, 1937 closing had been 
conducted with Crockwell, and as he had made all the com¬ 
plaints, Lafount attempted to straighten things out with 
him rather than with Nordblom whom he hardly knew' (|j 
App. 30-31, 57-58, 117). 
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These complaints were received before Lafount had 
ascertained how the Cohens wished to have their 30 
shares divided. When Lafount advised the Cohens of 
CrockwelTs complaints, they refused to permit the per¬ 
manent certificates for the 300 shares to be issued in their 
names until all dissatisfaction had been ironed out and no 
further claims against the stock were outstanding (J. App. 
34-35, 109, 121, 143, 175-176, 228-229, 250). Pending the 
settlement of the differences a permanent certificate 
was issued in the same form as the temporary one. Nord- 
blom endorsed it in blank, and on April 30, 1937 it was 
sent to Lafount. Nordblom testified that he did not recall 
why he permitted the stock to remain in his name but 
believed it was a matter of convenience to the buyers. He 
was glad, however, to remain a voting stockholder with 
400 shares because the station w~as a tenant of the hotel 
he ran and it was good business for him to watch its 
progress (J. App. 32, 340, 342). 

Early in 1939, before any settlement had been reached 
with Crockwell, both Davison and Crockwell advised 
Lafount that a Miss Natalie Whitwell claimed to own 
all the stock of the corporation (J. App. 31, 176, 222, 252, 
333, 339-340, 359-360). On July 21, 1941 Hines, counsel for 
Miss Whitwell, wrote Lafount demanding that all the out¬ 
standing stock of the corporation be turned over to his 
client (J. App. 261-262, 361). In January 1942 Miss Whit¬ 
well brought a suit at law against the corporation in Massa¬ 
chusetts. The court held for the defendants (J. App. 31, 
177-178, 229-230, 261-263). Hines wrote the Commission 
a series of letters beginning in June 1939 and ending 
in September 1941 in which he advised the F. C. C. of 
the Whitwell claims and complained about the owner¬ 
ship of WORL. As late as December 15, 1943, Hines, 
in testimony before a Congressional Committee, asserted 
claims against the corporation on behalf of Miss Whit- 
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well (Hearings Before Select Committee to Investigate 
F. C. C., Volume 39, pp. 5017-29, 78th Congress, Decem¬ 
ber 15,1943; J. App. 254).' 

Acts of Ownership 

The permanent stock certificate for 300 shares, endorsed 
in blank by Nordblom, was turned over to Sanford H. 
Cohen by Lafount immediately -upon its receipt 
remained in the Cohens' possession thereafter ( J. App. 
121, 228, 280). The Cohens could have sold the stock or hi|id 
it put in their name because the certificate was negotiable 
(J. App. 248, 250). However, the Cohens never voted tjie 
300 shares of B stock. While it stood in Nordblom's name 
they never attended directors' meetings or stockholders’ 
meetings. No dividends were ever paid on the stock ( 
App. 263). Nordblom voted the stock at all times. In fact, 
he voted 400 shares of B stock at ten stockholders' and 
directors' meetings from March 5,1937 up to and including 
April 16, 1943. There existed no arrangement or under¬ 
standing governing the stock or the manner in which it 
should be voted (J. App. 123-126, 219, 265, 329, 335, 342, 
364-373). 


Reasons for Not Reporting the Acquisition 


Thus the B stock continued to be owned of record, 400 
shares by Lafount, 400 by Nordblom, and 200 by Crock- 
well (J. App. 33). Both Lafount and the Cohens believed 
that as there had been no transfer on the books of the corpo¬ 
ration, and as Nordblom remained the record holder of tjie 
300 shares, it was proper for the applicant to report Nord¬ 
blom as the holder of the stock. They did not think that tie 
status of the stock had changed in any way as the certificates 
were still in Nordblom's name. They felt that any trans- 






10 


fer to their names would be unwise at that time for they 
might wish to rescind the sale and ask for the return of 
their money. In their minds the sale remained uncon¬ 
summated amd the deal had not been closed. The evidence 
is clear that although the principals might have exercised 
poor judgment in this respect, if they made a mistake they 
did not make it in bad faith (J. App. 34, 112, 115-116, 117, 
120,223,143,175-3.76, 228-229, 250-252, 254, 280, 284). Simi¬ 
larly, Lafount and the Cohens believed that in view of the 
circumstances and the uncertainty concerning the final 
transfer of the 300 shares of B stock to the Cohens it was 
unnecessary under Section 310(b) of the Act to apply for a 
transfer of control of the corporation. They did not think 
there had been a transfer of control within the meaning of 
the law (J. App. 119,120,173-174, 254-255). Sanford Cohen 
was not admitted to practice before the Commission in 1937 
—his admission occurred in 1940. Commission records show 
that George Cohen has never been admitted to practice 
before the Commission. There is no evidence indicating 
that in 1937 either of the Cohens was familiar with the 
Rules and Regulations of the Commission. It is fair to 
infer—as was in fact the case—that in failing to report 
the transfer the Cohens ware relying upon the advice of 
the attorneys handling the deal—Ben S. Fisher (radio 
attorney) and Robert H. Davison (J. App. 236-237). 

Unauthorized Purchase of Stock in the Name of Arde Bulova 

On July 12, 1937 at Lafount’s request Arde Bulova 
loaned Crockwell $5,000 on a six months’ note underwrit¬ 
ten by Lafount and received 200 shares of B stock as 
security. Six months after the note fell due Bulova fore¬ 
closed, and the 200 shares of B stock were sold at auction 
for $100. In July 1938 Sanford Cohen left on a vacation. 
Knowing a sale was going to be held, he told Lafount that 
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he would buy the stock. Lafount instructed Davison to 
purchase the stock for Sanford Cohen. Because of sope 
legal technicality which Davison thought would delay the 
transfer if the stock were sold to one other than the 
pledgee, Davison purchased the stock in Bulova’s name on 
July 28, 1938. When Sanford Cohen returned from Cali¬ 
fornia in September, he found the stock had been bought 

to 
to 


in Bulova’s name. The cleanest way to clear title was 
have Bulova make a simple assignment of the stock 
Cohen so as to show the actual facts. Lafount had 
advanced the $100 for the purchase and was repaid by San¬ 
ford Cohen. Cohen was at all times the owner of the stock 
(J. App. 35-36, 137-139, 230-231, 267-270, 402). The pjar- 
chase in Bulova’s name was a mistake; Bulova was greatly 
annoyed when he discovered that the stock had been bought 
in his name, because he was not the purchaser and was 
not interested in the station. Bulova never considered that 
he had an investment in WOKL (J. App. 203-204, 317, 319- 
320). This transfer of 200 shares of B stock from Crockwell 
to Sanford Cohen for a consideration of $100 was reported 
to the Commission on November 22, 1938. The date of 
acquisition was given as September 30,1938, the date when 
it was assigned by Bulova and issued in Cohen’s name (J. 
App. 141-142, 204-205, 357, 436). 

At the time the report was made out Cohen had paid only 
$100 for the stock. The $100 was credited to Crockwell. 
After the assignment, Cohen advised Bulova that he would 
attempt to collect the deficiency from Crockwell and that if 
he did not succeed he would make good to Bulova. No pay¬ 
ment was made to Bulova until it became evident that there 
was no chance to collect from Crockwell. Then Cohen p*dd 
Bulova $5,000, the amount of the debt. However, at the 
time the report was made to the Commission, $100 reflected 
the actual consideration paid. Sanford Cohen testified 
that the failure to report the $5,000 might have been |an 
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error in judgment but the report had been made in good 
faith (J. App. 231-232, 268, 270, 319-320). 

Transfer of 60% of Voting Stock Reported in 1938 

• 

In the report filed with the Commission on November 22, 
1938, Harold Lafount was shown as the owner of 400 shares 
of Class B voting stock, Sanford Cohen the owner of 200 
shares, and Robert Nordblom the owner of the remaining 
400,—thus indicating that Lafount and Cohen together 
owned 60% of the voting stock. The Commission did not 
require that an application for transfer of control of the 
corporation be filed (J. App. 207, 232, 255, 354, 391). 

Purchases of Class A Non-Voting Stock 

<' s '. 1 

In March 1939, on the advice of Davison, Lafount bought 
900 shares of Class A non-voting preferred stock at auction 
for $2,450. Through oversight this acquisition was not 
reported to the Commission until about a year later. La¬ 
fount was under the impression that the acquisition had 
been reported immediately but later found out that it had 
not. He was shocked when he discovered the omission (J. 
App. 37-38, 98-99, 210-212). 

In September 1940, Lafount purchased the remaining 100 
shares of A stock from one Endlar for $3,100. This pur¬ 
chase was not reported until April 1941, again through 
oversight, Lafount being under the impression that it had 
been reported immediately. The purchase price of the stock 
was reported as $3,500, which included $400 legal fees in¬ 
curred in connection with the purchase (J. App. 3S-39, 208). 
Lafount’s present ownership of all the A stock has been a 
matter of record with the Commission since April 1941 (J. 
App. 354, 391). 
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Purchase of Remaining Interest in B Stock 

In September 1940, besides purchasing Endlar’s remainj 
ing 100 shares of A stock, Lafount purchased Nordblom’s 
remaining 100 shares of B stock for $1,500. This stock was 
acquired because there existed a possibility that the corpo¬ 
ration would be sold to new interests and in order to do sd 
it was necessary to have possession of all the outstanding - 
stock (J. App. 140-141). The 100 shares of B stock were 
purchased from Nordblom for George Cohen at the latter’s 
request. The stock was endorsed in blank by Nordblom and 
given to George Cohen. The $1,500 paid by Lafount was 
repaid him almost immediately (J. App. 245, 280, 285). 
Shortly after the sale Nordblom expressed dissatisfaction 
with the deal and stated that he did not want it to goj 
through. He was dissatisfied as to the price and because 
he understood that the station was to be sold and no sale) 
had taken place. Again George Cohen refused to permit the 
transfer of the stock to his name and Nordblom remained 
the holder of record. For this reason the transfer was not 
reported (J. App. 144, 160-161, 280, 285, 336, 391, 403-404)] 
Nordblom continued to vote the 100 shares as well as the 
300 involved in the 1937 transaction. He continued to take 
an interest in the corporation, discussed its problems, and 
attended its meetings: He was glad to remain a stockholder 
because the station was a tenant of the hotel he ran and 
it was good business for him to watch the progress of the 
station. He was also glad to remain because he was dis¬ 
satisfied with the sale (J. App. 335, 340, 342). 

Final Settlement of Claims 

The final settlement occurred in November 1943, when 
Lafount, after consultation with Sanford Cohen, paid Nord¬ 
blom $750 and received a receipt and general release from 





















“all claims . . . not only on account of the purchase 
, of 100 shares of the Class B stock of Broadcasting Ser¬ 
vice Organization, Inc., but from all other claims aris¬ 
ing out of your purchase from me of both Class A and 
Class B common shares....” 

The $750 was paid by the Cohens but the release ran to 
Lafount because he had handled all the negotiations (J. 
App. 33-34,172-173, 350). Though letters written by Nord- 
blom and Davison prior to the execution of the release refer 
to the $750 as being “in full payment for 100 shares”, 
Lafount and Cohen testified that the $750 was to clear up 
all elaims against the 400 shares of B stock (J. App. 33-34, 
280-281, 406). This is supported by the receipt and general 
release signed by Nordblom referred to above. 

The 400 shares of B stock were owned of record by Nord¬ 
blom until the final settlement of $750 was paid him in 
November 1943 in final adjustment of all claims (J. App. 33, 
165-166, 281). By this time the Whitwell and other claims 
had also cleared up. On November 9, 1943 the 100 shares 
were issued to George Cohen. This was reported on Novem¬ 
ber 15, 1943 (J. App. 36-37, 146, 439). On November 27, 
1943 the remaining 300 shares of B stock standing in Nord- 
blom’s name were transferred, 200' shares to Sanford 
Cohen and 100 shares to George Cohen and a report of this 
was filed with the Commission on December 2,1943. Though 
$4,500 had been specified as the contract price, $5,000 was 
reported as the consideration. This was the actual cost to 
the Cohens at the time the report was made after the vari¬ 
ous adjustments (J. App. 34-35, 146, 215-216, 354, 357, 391, 
440). 
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Application for Construction Permit 

In 1937 the licensee filed an application for full titne 
operation of WORL. The application was denied solely 
technical grounds of objectionable interference during night 
time hours. In connection with this proceeding Lafount 
submitted a balance sheet of the licensee as of April 30, 
1937 listing “Cash in Banks $25,362.11.” At that time the 
actual cash in the corporation’s bank account was $362.[L1. 
Lafount explained that the stockholders actually had the 
cash available and if the permit had been granted they 
would have placed the $25,000 in the Corporation’s account. 
The balance sheet was a proposed balance sheet and it 
should have been so designated. Lafount considered it Ex¬ 
tremely unfortunate that the accountant who prepared ihe 
statement had not included the $25,000 as a liability. He 
had not intended to infer that the cash stood to the actual 
credit of the corporation (Docket 4206, 7 F. C. C. Reports 
242, 246; J. App. 298-299, 303, 345-348, 401). 

Service Rendered by Station 'WORL 

When Lafount became President of Broadcasting Ser¬ 
vice Organization, Inc. in March 1937, the corporation was 
in bad shape financially. The debts paid off at the closing 
amounted to $38,000. The station as a whole, including 
programming, equipment, and accounts receivable, was in 
very bad shape. As soon as Lafount became President a 
new station manager was hired. Together they succeeded 
in putting the station on its feet and in furnishing the public 
with good service. In 1938 the station showed a loss of 
$11,424 on total receipts of $54,754. In 1943 there was a 
profit of $25,101 with receipts amounting to $240,468. The 
Hooper rating rose progressively, putting WORL in a jtie 
for first place during the daytime hours among Boston 
listeners. All profits were spent to build up the station. 











16 


Time was regularly donated to at least seventy outstanding 
national or local organizations as well as to numerous gov¬ 
ernmental agencies; and the station received the McNinch 
Award for its outstanding weekly public service programs 
(J. App. 351, 353, 374-381, 41, 43-4,135, 288-296). 

Proceedings Subsequent to Hearing 

On October 24,1945 the Commission adopted a Proposed 
Decision denying the WORL renewal application. The Pro¬ 
posed Decision held that a transfer of control of appellant 
had occurred March 25, 1937 without Commission consent, 
as required by Section 310 of The Communications Act 
and the Rules adopted pursuant thereto, and also found 
that appellant had submitted false reports and testimony to 
the Commission concerning this transfer of control and 
other matters. The Proposed Decision concluded that the 
WORL renewal application should be denied because appel¬ 
lant could not be entrusted with the responsibilities of a 
licensee (J. App. 475-502). 

On November 26, 1945, appellant filed Exceptions to the 
Proposed Decision accompanied by a Memorandum Brief 
(J. App. 503-538). On January 24, 1946, the Commission 
heard oral argument on its Proposed Decision. 

On August 26, 1946, appellant and Bitner Broadcasting 
Company, a corporation having no present broadcast in¬ 
terests or connection with appellant, filed joint application 
requesting Commission consent under Section 310(b) of 
The Communications Act for transfer of control of appel¬ 
lant from its present stockholders to Bitner Broadcasting 
Company for a total consideration of $200,000. Pursuant to 
the requirements of Section 1.321 of the Commission’s 
Rules, notice of this application for transfer of control was 
given by appellant twice a week for three weeks in the 
Boston Daily Globe from August 28 to September 14, 1946 
and simultaneous publication of notice of the proposed 
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transfer was given by the Commission in the Federal Regis¬ 
ter (J. App. 606-607). 

At no time during the sixty day period provided by Sec¬ 
tion 1.321 of the Rules or at any time thereafter was any 
application filed with the Commission by any person or 
group desiring to acquire the outstanding stock of appel¬ 
lant on the same terms and conditions as set forth in the 
sale agreement with Bitner Broadcasting Company filed 
with the application for transfer of control. 

On April 23, 1947, the Commission released its Decision 
adopted April 21,1947, denying the application for renewal 
of license of Station WORL and dismissing as moot the 
pending application for transfer of control of appellant 
from its present stockholders to Bitner Broadcasting Com¬ 
pany. The Decision was by a vote of 3 to 1 with the remain¬ 
ing 3 of the 7 members of the Commission not participatin 
therein. A dissenting opinion was simultaneously issued b; 
E. K. Jett, Commissioner. The dissenting opinion points 
out that on its facts this case differs from that in WOKO, 
Inc. v. Federal Communications Commission (329 U. SL 
223), and concludes that since the parties are not guilty of 
having made false statements and concealments designed to 
mislead the Commission, the pending applications for re¬ 
newal of license and for transfer of control of appellant 
should be granted (J. App. 565-568). 

On May 13,1947, appellant filed a petition for rehearing 
pursuant to Section 405 of The Communications Act. Ih 
addition to the points raised on this appeal, the petition 
for rehearing alleged that since only 4 out of 7 Commis¬ 
sioners participated in the April 21, 1947 Decision anil 
since 1 of the 3 Commissioners voting for denial had not 
participated in the oral argument on the Proposed Deci¬ 
sion, leaving less than a quorum of the members of thfc 
Commission hearing oral argument who voted on the April 











21, 1.947 Decision, reargument before the full Commission 
should be granted (J. App. 569-597). 

On July 28,1947, the Commission issued an order setting 
the petition for rehearing for oral argument and ordered 
that such argument be directed to the findings of fact and 
conclusions of law of the April 21, 1947 Decision (J. App. 
598, 599). Oral argument on the petition for rehearing was 
held before the Commission October 8, 1947. On October 
15, 1947, the Commission adopted a Memorandum Opinion 
and Order simply stating that “After careful consideration 
of our Decision and Order of April 21,1947 and the record 
on which they are based, we have concluded that no sufficie: 
reason has been advanced for departure therefrom. . . .” 
No decision is made on appellants request in its petition 
for rehearing for an opportunity at a further hearing to 
present testimony on the character and integrity of its 
principals and no decision is made on appellant’s contention 
that dismissal as moot without hearing of the application 
for transfer of control to Bitner Broadcasting Company 
contravenes Section 309(a) of the Act (J. App. 600-601). 
E. K. Jett, Commissioner, simultaneously issued an opinion 
dissenting from the October 15,1947 Opinion and Order, in 
substantially the same language as his dissenting opinion 
on the April 21, 1947 Decision (J. App. 602-605). Rosel 
Hyde, Commissioner, did not participate in either of the 
April 21st Decision or the October 15th Memorandum Opin¬ 
ion. 

Appellant has continued to operate Station WOKL since 
the eviration of its last regular license August 1, 1944, by 
virtue of extensions of temporary license granted by the 
Commission from time to time. Coincident with the filing 
of the notice of appeal in this Court November 3, 1947, ap¬ 
pellant filed with the Commission a petition requesting 
that its temporary license to operate Station WOKL be 


extended until after the conclusion of this appeal. On 
November 21,1947, the Commission issued an order graft¬ 
ing in part such petition and extending the WORL license 
to February 29, 1948; and on February 20, 1948, the Com¬ 
mission granted a further extention of the WORL license 
to June 1,1948, provided, however, that appellant may make 
application for further extension of its temporary license 
upon a showing that it is proceeding diligently in the prose¬ 
cution of this appeal. 

Statutes Involved 


of 

ns 


The statutes involved in this appeal are the Radio Act 
1927 (44 Stat. 1162, 47 U. S. C. 81), The Communicatio 
Act of 1934, as amended (48 Stat. 1064, 47 U. S. C. 151), and 
the Administrative Procedure Act (60 Stat 237, 5 U. S. C. 
1000). Sections 1.321 (a)-(d) inclusive, 1.390 (b) and (^), 
and Section 1.803 (formerly 1.196), of the Rules and Regu¬ 
lations of the Commission are also involved in this appeal. 
The pertinent sections of these statutes and Rules are 
set forth in Appendix A hereto. 


Statement of Points 


For its statement of points appellant relies upon its 
reasons for appeal (J. App. pp. 9-13). 


Summary of Argument 


1. It is arbitrary and capricious for the Commission to 
conclude that appellant and its stockholders knowingly and 
wilfully engaged in a continued series of misrepresentations 
and concealments concerning its stock^ownership, or sub¬ 
mitted false reports and testimony, when the hearing rec¬ 
ord is barren of any evidence to support such conclusion. 
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Nothing in the record contradicts the testimony of the prin¬ 
cipals that their actions were in good faith and without 
intent to deceive the Commission. No possible motive for 
concealment or misrepresentation is shown by the record. 
The Decision concedes that “the purpose which may have 
led the principals in this case to conceal the full extent of 
the various stock transactions is not entirely clear”. With¬ 
out first establishing a motive, it is reversible error for 
the Commission to conclude that appellant has wilfully 
concealed information from it. Legal authority completely 
supports appellant’s position that it acted in good faith 
and without intent to deceive in not reporting certain stock 
transactions until clouds on the title of the stock being 
transferred were later removed. Since the decision is not 
supported by substantial evidence, it should be reversed and 
remanded to the Commission. 

2. The Decision erroneously cites Federal Communica¬ 
tions Commission v. WOKO, Inc., 329 U. S. 223 as prece¬ 
dent for its denial of the WORL renewal application be¬ 
cause the two cases are clearly distinguishable on the facts, 
WOKO involving deliberately and admittedly false re¬ 
ports to the Commission with an established motive for 
furnishing false information. The Commission has con¬ 
sistently granted renewal applications where full informa¬ 
tion was not submitted but where the applicant acted in 
good faith without intent to deceive. The denial of the 
WORL renewal application, viewed in the light of Commis¬ 
sion precedents both before and after the WORL denial, 
is arbitrary and capricious. 

3. There is no evidence in the hearing record to support 
the findings of the Decision that Harold A. Lafount and 
the Cohen brothers jointly acquired control of appellant 
March 25,1937, and have at all times since acted as partners 
in the operation of the station. The uncontradicted testi- 
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mony of the principals clearly negates such a conclusion. 
Both before and after the March 25,1937, closing, majority 
control of appellant passed to new parties and the Commis¬ 
sion had been so notified—yet no request was malde 
that application be filed for consent to transfer of corpo¬ 
rate control under Section 310(b) of the Act. The Com¬ 
mission has known since 1938 that Lafount and Sanford 
Cohen together held 60% of appellant’s stock, but did pot 
require a transfer application to be filed. Public records 
show that the Law Department of the Commission recom¬ 
mended in 1941 that no action be taken against appellant 
although the facts concerning this stock ownership were 
known at the time. A renewal of license was granted WORL 
in 1942 with full notice of the 60% stock ownership of La- 
fount and Sanford H. Cohen. 

4. It is arbitrary and capricious for the Commission to 
find and conclude that appellant and its principals do hot 
possess the necessary character qualifications for a licensee 
of a radio station without the character and integrity of 
appellant having been in issue and without appellant having 
been afforded notice of such issues or an opportunity to 
introduce evidence on such issues at a further hearing. A 
fundamental of a fair administrative hearing is notice and 
opportunity to be heard. The April 21, 1947 Decision is 
predicated upon a ground of which no notice was given 
and consequently no evidence was introduced thereon. Ap¬ 
pellant’s request, in its Petition for Rehearing, for an 
opportunity at a further hearing to introduce eviden6e on 
the character and integrity’ of its principals, was ignored 
by the Commission in its Memorandum Opinion and Order 
of October 15, 1947, reaffirming its April 21st Decision, j If 
the Decision is not reversed by this Court as arbitrary and 
capricious without substantial evidence in the hearing 
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record to support it, the case should be remanded to the 
Commission for the taking of further evidence on the char¬ 
acter and integrity of appellant and its principals. 

5. Appellant had before the. Commission a bona fide ap¬ 
plication for transfer of corporate control from its present 
stockholders to Bitner Broadcasting Company for a total 
consideration of $200,000. Section 309(a) of The Communi¬ 
cations Act provides that the Commission shall either grant 
pending applications or designate them for hearing. Noth¬ 
ing in the Act, express or implied, authorizes the Commis¬ 
sion to summarily dismiss as moot a bona fide application 
for a station license or transfer thereof. The Commission 
exceeded its statutory authority, its own rules, and the 
constitutional guarantees of the 14th Amendment, in failing 

. to either grant or designate for hearing the application 1 
transfer control of appellant to Bitner Broadcasting Com¬ 
pany. 

6. The Commission acted arbitrarily and capriciously in 
ignoring in its Decision the evidence in the record concern¬ 
ing the meritorious program service of Station WORL and 
the extent to which the present operation of the station 
serves the public interest, convenience and necessity of the 
Boston area. It is conceded that this factor alone should 
not be controlling in passing on the renewal application. 
But in the present state of the record, with no evidence of 
bad faith by appellant in its relationships with the Commis¬ 
sion, the extent to which appellant is meeting the statutory 
standard of service in the public interest, convenience and 
necessity should be weighed in determining whether to 
grant a renewal of license for Station WORL. 




It is arbitrary and capricious for the Commission 
to find and conclude that appellant engaged in misrep¬ 
resentations and concealments, or submitted false re¬ 
ports and testimony, without substantial evidence to 
support such findings and conclusions and in the face 
of uncontradicted testimony by appellant that its 
actions were in good faith without intent to deceive. 
That appellant was governed by the considerations set 
forth in its testimony is supported by legal authority 
and by the fact no possible motive for concealment is 
established. 


A. That Appellant or Its Principals Engaged in Misrepreset 
turns and Concealments or Submitted False Reports < 
Testimony Is Not Supported by Substantial Evidence or 
Legal Authority. 


Section 402(e) of the Communications Act of 1934,; as 
amended, provides that findings of fact by the Commission, 
if supported by substantial evidence f shall be conclusive 
unless it shall clearly appear that the findings of the Com¬ 
mission are arbitrary or capricious. (Emphasis supplied) 
Appellant here urges that the findings of fact and conclu¬ 
sions of the April 21 Decision of the Commission are not 
supported by substantial evidence, and are therefore arbi¬ 
trary and capricious, insofar as it is found and concluded 
that appellant or its principals knowingly and wilfully 
engaged in a continued series of misrepresentations ind 
concealments, or a planned program of deception concern¬ 
ing its stock ownership, or submitted false reports and 
testimony to the Commission. * | 

Concealment necessarily involves purposeful or delib¬ 
erate non-disclosure calculated and designed to prevent 








discovery of material facts. It implies deceit and fraud. A 
necessary element of misrepresentation is moral delin¬ 
quency, consisting of a guilty knowledge and consequent 
intention to deceive. The very essence of the legal con¬ 
ception of misrepresentation is the fraudulent intention 
flowing from the guilty knowledge. Mason v. Moore, 76 
N. E. 932, 936; 73 Ohio Stats. 275. Likewise the term “false” 
denotes intentional, deliberate and wilful untruth—some¬ 
thing beyond mere inaccuracy. Heindel v. United States, 
150 F. (2d) 493, 497 (C. C. A. 6th, 1945); Schapiro et aX. 
v. Tweedie Footwear Corporation, 131 F. (2d) 876, 878 
(C. C. A. 3rd, 1942). A false statement is a statement made 
in bad faith with intent to deceive; the facts recited must 
be untrue and the person reciting them must know them 
to be untrue. Moulor v. American Life Insurance Company, 
111 TJ. S. 335, 345 (1884). None of these elements is estab¬ 
lished by the record in the instant case. 

1. The Appellant Acted in Good Faith 

The record is undisputed that appellant believed the 
reports and affidavits it filed with The Commission were 
true. Paragraphs 4 and 5 of the Conclusions stress that 
over a period of six years following March 25, 1937, appel¬ 
lant filed a number of reports and applications giving false 
information as to its ownership. But the record shows, 
that when making these various reports, appellant con¬ 
sidered that the information included therein was truthful. 
It was not trying to conceal information. The sworn testi¬ 
mony of the three principals of appellant—Lafount and the 
Cohens—that their actions were in good faith and without 
intention to deceive the Commission stands uncontradicted. 
There is no conclusion but one of good faith, though per- 
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haps mistaken judgment, which can reasonably be drawn 
from the hearing record. 

Moreover, there is ample legal authority to support the 
conclusion that the principals of appellant believed the 
reports being filed were true. Inasmuch as the Cohens are 
practicing attorneys in New York, and appellant is a Massa¬ 
chusetts corporation, particular reference will be made to 
New York and Massachusetts authorities. 

When the Cohens were advised of CrockwelTs claim that 
Nordblom had raised objections to the 1937 sale, they re¬ 
fused to consider the purchase as having been constjun- 
mated. They refused to assert ownership and would hot 
allow the permanent certificates to be issued in their nabie. 
It is fundamental that execution of a contract depends on 
the intent of the parties, and the Cohens did not believe the 
transfer of stock had been completed at that time. Bellows 
et al. v. McKenzie et al., 212 Mass. 601, 99 N. E. 470 (1912); 
Frazier v. Simmons et al., 139 Mass. 531, 2 N. E. 112 (1885). 

Whether title to personal property has been transferred 
must be determined in accordance with the intention of fthe 
parties as shown by reasonable construction of their lan¬ 
guage and conduct. Barrows v. Fuller et al., 253 Mass. 79, 
148 N. E. 374 (1925); Caines v. Sawyer et al., 248 Mass. 368, 
143 N. E. 326 (1924). 

“. . . An agreement that property shall remain in 
the name of the seller is not essentially different in 
legal effect from an agreement that title should hot 
pass from him.” Murray v. Indursky, 266 Mass. 220, 
223,165 N. E. 91 (1929). ] 

Thus where personal property is registered and insured 
in the seller’s name and he retains the right to use it, legal 
title remains in the seller though the property is in (the 












buyer’s possession. Hyland v. Hyland, 278 Mass. 112, 179 
N. E. 612 (1932). 

In the instant case the Cohens had refused to accept 
ownership of the stock because of the defects in title; there¬ 
fore title never passed to them. Brogan et al. v. Warran 
Wallace & Co., 235 App. Div. 388, 257 N. Y. Supp. 200 
(1932); Ryder <£ Brown Co. v. E. Lissberger Co., 300 Mass. 
438,15 N. E. (2d) 441 (1938). The mere fact that they had 
physical possession of the stock certificates endorsed in 
hlflnk does not establish ownership, especially when all the 
prerogatives of ownership were exercised by Nordblom, the 
holder of record. Titus v. Wallick, 222 App. Div. 17, 225 
N. Y. Supp. 263 (1927); Richards v. Wells Fargo Express 
Co. et al., 156 App. Div. 268, 141 N. Y. Supp. 306 (1913); 
Schildkraut v. Light et al., 56 N. Y. S. (2d) 758, 761, rev’d 
on other grounds 269 App.. Div. 990, 58 N. Y. S. (2d) 324 
(1945). 

On the contrary, the failure to affix stock transfer stamps 
to the certificate (J. App. 397) raises the presumption 
that no transfer of title was intended. Mass. Gen. L. Ch. 
64, Sec. 1; Waddle v. Cabana, 220 N. Y. 18, 114 N. E. 1054 
(1917); In re Douglas’ Estate, 169 Misc. 425, 7 N. Y. S. 
(2d) 870 (1938). Furthermore, the transfer was unen¬ 
forceable and proof thereof could not be offered or received 
in evidence in any Massachusetts court. Mass. Gen. L., 
Ch. 64, Sec. 8. 

In. refusing to accept full title the Cohens were merely 
•taking justifiable precautions to protect their rights. Had 
they considered themselves owners of the stock, they would 
not only have left themselves open to possible law suits 
but would also have forfeited their valuable right to re¬ 
scind the purchase contract. 

A buyer of stock who is given cause to believe that he 
may have reason to rescind the purchase may not avail 







himself of the benefits thereof, nor may he exercise any 
rights of ownership over the stock, or he will be deemed 
to have ratified and affirmed the sale and will be deprived 
of his right to rescind. Mass. Gen. L., Ch. 155, Sec. 33; 
McKinley v. Warren, 218 Mass. 310, 105 N. E. 990 (1914); 
jR. A. Jones and Co., Inc. v. Green Bros., 289 Mass. 50, 193 
N. E. 582 (1935). If, after hearing of CrockwelPs conten¬ 
tion that Nordblom was dissatisfied, the Cohens had per¬ 
mitted a transfer of the stock upon the books of the Corpo¬ 
ration, or the filin g of a report with the Commission shew¬ 
ing them to be owners, this would have constituted an 
assertion of ownership which would be considered a ratifi¬ 
cation of the sale. McNutty v. Whitney et al., 273 Mass. 494, 
174 N. E. 121 (1930); Bassett v. Brown, 105 Mass. 551 
(1870); cf. Fortier et al. v. Monat et al., 286 Mass. 3135, 
190 N. E. 530 (1934). Thus the course of action adopted by 
the Cohens was justified as necessary to protect their 
rights. - 

Sanford Cohen’s purchase of 200 shares of B stock at 
auction in 1938 was perfectly consistent. He was a pur¬ 
chaser in good faith for value and had not received nolice 
of any facts making the transfer wrongful. Miss Whitwell 
did not file any complaints until 1939—after the stock had 
been issued in Sanford Cohen’s name. Sanford Cohen had 
therefore received an indefeasible right to the certificate 
and the shares represented thereby. Mass. Gen. L., Ch. 155, 
Secs. 31, 33, 34; Levovsky v. Horvitz, 307 Mass. 475, 30 
N. E. (2d) 411< (1940). 

2. The corporation was entitled to consider Nordblom 
as the owner of the stock. 

The Cohens, not considering themselves the owners of 
the stock, refused to permit its transfer on the books of 







the Corporation. Under these circumstances the licensee 
was justified in considering and in treating Nordblom as 
the owner of all the stock standing in his name. 

The Massachusetts laws provide that the person to whom 
a certificate is issued is deemed to be the person appearing 
by the certificate to be the owner thereof, and of the shares 
represented thereby, “. . . until and unless he endorses the 
certificate to another specified person.” Mass. Gen. L., Ch. 
155, Sec. 44. Furthermore, the corporation is entitled to 
recognize the exclusive right of a person registered on its 
books as the owner of the shares for all purposes: to receive 
dividends, to vote, and to be held liable for calls and assess¬ 
ments. Mass. Gem L., Ch. 155, Sec. 29. Lane v. Volunteer 
Co-Operative Bank, Boston, 307 Mass. 508, 512, 30 N. E. 
(2d) 821 (1940); Stuart et al. v. Sargent, 283 Mass. 536, 
186 N. E. 349 (1933); FaU River National Bank v. Estes, 
279 Mass. 380, 181 N. E. 242 (1932). 

Therefore, until there had been a transfer of the stock on 
the books of the Corporation, or until the stock had been 
specifically endorsed to the Cohens, the applicant was en¬ 
titled to consider and treat Nordblom as the owner of the 
stock in question. This is what in fact occurred; for during 
the period that the stock stood in Nordblom’s name every 
corporate duty and liability was shouldered by him. In 
performing these tasks he acted independently at all times. 
The Cohens never had any voice in the affairs of the licen¬ 
see nor did they participate in its management. They were 
never consulted on policy nor did they ever instruct Nord¬ 
blom how he was to act. In fact they had never met Nord¬ 
blom until the hearings in this case (J. App. 329). 







3. The purchase of stock in the name of Bnlova was 
not authorized or effective. 


Davison had been instructed to purchase the 200 B shares 
being sold at auction for Sanford Cohen. Instead, he pur¬ 
chased the stock in the name of Arde Bnlova. Bulova did 
not know of the purchase until after it had been completed. 
Davison’s act was completely unauthorized. Therefore, 
Bulova was not the purchaser of the stock unless he chose 
to ratify the purchase. James F. Monhaghan, Inc. v.[ M. 
Lowenstein & Sons, Inc., 290 Mass. 331, 195 N. E. 101 
(1935); DeBlois et al. v. Boylston & Tremont Cory, et al., 
281 Mass. 498, 183 N. E. 823 (1933). I 

This Bulova refused to do. Instead, he assigned the stock 
to Sanford Cohen. This did not constitute a ratification of 
the purchase in his name; he received no benefit by reason 
of the agent’s unauthorized act beyond what he would have 
received if the agent had acted in accordance with his in¬ 
structions, for he was merely effecting the transaction con¬ 
templated by the parties. Kidder v. Greenman et al., j 283 
Mass. 601, 187 N. E. 42 (1933); Glen v. Garth et al., 133 
N. Y. 18, 30 N. E. 649 (1892) app. dis. 147 U. S. 360 (1893). 

Furthermore, Bulova, by assigning the stock to Sanford 
Cohen, was doing only what a court would otherwise have 
required of him. Boudrot v. Cole et al., 285 Mass. 353, 189 
N. E. 59 (1934); cf. St. Georges Church v. Primitive Meth¬ 
odist Church et al., 315 Mass. 202, 52 N. E. (2d) 401 (1943)* 

B. ’Without Evidence of a Motive or a Purpose to Be Served, 
It Cannot Reasonably Be Concluded that Appellant Engaged 
in Misrepresentation and Deception or Furnished False Reports 
and Testimony. 

In its April 21 Decision, Appellee has concluded that 
appellant and its- principals knowingly misrepresented 




stock ownership and “submitted false reports and testi¬ 
mony in order to convey such impressions as it deemed 
expedient” yet it also concedes that “the purpose which 
may have led the principals in this case to conceal the full 
extent of the various stock transactions is not entirely 
clear ... The fact is that nothing in the record indicates 
a motive for deception because there was no deception. As 
so clearly stated by Commissioner E. K. Jett in his dissent 
from the April 21 Decision: 

“The majority, while ‘not entirely clear’ in regard to 
the purpose which led the principals of WORL to 
withhold information concerning the full extent of the 
various stock transactions, nevertheless believe that 
the Supreme Court ruling in the WOKO case would 
not excuse willful misrepresentations to the Commis¬ 
sion. As I have pointed out, the motive for conceal¬ 
ment was clearly established in the WOKO case, while 
no motive was established in the WORL case. There¬ 
fore, I do not feel that the record against WORL sup¬ 
ports the finding that any of the parties are guilty of 
having made willful misrepresentations to the Com¬ 
mission.” 

Sections 308(b), 310(a), 311, and 313 of the Communi¬ 
cations Act of 1934, set forth in Appendix A of this brief, 
enumerate the statutory qualifications of a broadcast li¬ 
censee. Appellant and its principals meet all of these stat¬ 
utory qualifications. Lafount and the Cohens had nothing 
to hide from the Commission. Their business associates 
all were informed of the various stock transactions. More¬ 
over, the Commission by 1938 had been notified that La- 
fount and Sanford Cohen together owned 60% of the stock 
of appellant. 




Commission records show that in 1937 it was a com¬ 
paratively simple procedure to obtain Commission con¬ 
sent, pursuant to Section 310(b) of the Act, to a transfer of 
Corporate control to bona fide persons. Cf. In re Powel 
Crosley, Jr., Transferor and The Aviation Corporation, 
Transferee, Docket 6767, decided December 6, 1945. There 
the Commission held that it could not deny a transfer of 
control to persons meeting the statutory qualificatjons 
without revising “17 years of precedent and establishing 
new policies”. The notice and publication procedure (Sec¬ 
tion 1.321 of the Rules) for competing bids on assignment 
of licenses and transfers of corporate control was not 
adopted until late in 1945. Thus there could be no indent 
to conceal stock ownership either because of any personal 
disqualification of the principals or because a report of the 
stock ownership might involve the filing of formal applica¬ 
tion for consent to transfer control. Nothing in the record 
suggests any other reason for the wilful or deliberate 
withholding of information from the Commission. 

In the absence of any showing of motive or of any fjicts 
implying a motive or reason to deceive, it cannot reason¬ 
ably be concluded that there was a wilful or deliberate at¬ 
tempt by appellant to conceal information or misrepre¬ 
sent facts. It is arbitrary and capricious for the Com¬ 
mission to conclude that there has been concealment and 
deception without first establishing a reason for such ac¬ 
tion. Surely it cannot be maintained that there was con¬ 
cealment and deception for the sake of concealment and 
deception. The well known rule of law that intent is a 
necessary element of a crime may properly be applied to 
this case. How can appellant or its principals be held 
guilty of fraud and deception on the Commission when 
no intent to deceive has been established? 







C. Since the Decision Is Not Supported by Substantial Evidence, 
It Should Be Reversed and Remanded to the Commission. 

Section 10(e) of the Administrative Procedure Act, like 
Section 402(e) of the Communications Act, empowers the 
Court reviewing administrative action to hold unlawful 
and set aside agency action, findings, and conclusions, found 
to be arbitrary, capricious, an abuse of discretion, or 
otherwise not in accordance with law, or unsupported by 
substantial evidence. 

Substantial evidence is evidence of quality; it must have 
rational probative force and be adequate to support a con¬ 
clusion in the mind of a reasonable man. In short, the 
rules of logic and reasoning which are necessary to the 
accomplishment of the type of adjudication guaranteed by 

our system of law must be applied by the Commission, as 

* , » 

by any trier of fact, in reaching its decision. Consolidated 
Edison Company v. National Labor Relations Board , 305 
U. S. 197 (1938); National Labor Relations Board v. A. S. 
Abell Company, 97 F. (2d) 951. Under the federal rule, 
substantial evidence is “more than a scintilla and must 
do more than create a suspicion of the existence of a fact 
to be established.” It must be enough to justify, in a jury 
trial, a refusal to direct a verdict when the conclusion 
sought to be drawn from’ it is one of fact for the jury. 
National Labor Relations Board v. Columbian Enameling 
and Stamping Company, Inc., 306 U. S. 292, 300 (1939). 

This Court has held that “substantial evidence” sufficient 
to support findings of the Federal Communications Com¬ 
mission means such relevant evidence as a reasonable mind 
might accept as adequate to support a conclusion. Courier 
Post Publishing Company v. Federal Communications 
Commission, 104 F. (2d) 213, 70 App. D. C. 80 (1939). Un¬ 
der the system of law guaranteed by our Constitution, the 
subsidiary facts must be reached from the evidence and 
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the ultimate facts from the subsidiary facts, not arbi¬ 
trarily or by assumption or conjecture or by a process con¬ 
trary to reason, but according to reason. Although infer¬ 
ences are to be drawn by the trier of fact and not by the 
Court, the inferences must necessarily be reasoned infer¬ 
ences. National Labor Relations Board v. Pennsylvania 
Greyhound Lines , 303 U. S. 261, 271 (1938). 

The conclusion of appellee that appellant has practiced 
wilful and deliberate fraud and deception on the Com¬ 
mission is not supported by relevant evidence, or evidence 
of quality. A reasonable mind could not conclude that 
there has been wilful or deliberate deception and misrep¬ 
resentation because the only testimony in the record is a 
disavowal of intent to deceive and avowal of good faith 
and sincerity in the course of action taken. 

It has been held that for an administrative agency to 
refuse to consider evidence or to make an essential find¬ 
ing without supporting evidence is arbitrary action, since 
a hearing implies both the privilege of introducing Evi¬ 
dence and the duty of deciding in accordance with it. 
Chicago Junction case, 264 U. S. 258 (1924). Likewise, it 
has been held that an administrative agency is bound to 
give legal effect to facts established in evidence; its order 
should be set aside if disregard by it is shown of substan¬ 
tial and uncontradicted evidence having a bearing upon 
the issue; and to refuse to consider pertinent and substan¬ 
tial evidence is considered arbitrary action, sufficient to 
set aside its order. Baltimore and Ohio Railroad Company 
v. U. S ., 5 F. Supp. 929 (N. D. Ohio, 1933).* To discard 
“the positive credible testimony of witnesses in favor of 


* See also Bonwit Teller and Company v. Commissioner of Internal Rev¬ 
enue, 53 F. (2d) 381 (C. C. A. 2d 1931) cert. den. 284 U. S. 690 (1932) holding 
that although the Board of Tax Appeals may reject the uncontradicted opinion 
of a taxpayer’s expert witness, in the absence of something in the record to 
support its own different conclusion, the conclusion will not be sustained^ 




an inference drawn from tenuous circumstances that at 

* j* 

best could have supported only an anemic suspicion” does 
not meet the test of substantial evidence. National Labor 
Relations Board v. Sheboygan Chair Company, 125 F. (2d) 
436 (C. A. A. 7th, 1942). 

Since the conclusions of the Commission on the question 
of wilful and deliberate misrepresentation and deception 
are not rational conclusions supported by substantial evi¬ 
dence and are in total disregard of the testimony of the 
principals of appellant, which stands undisputed, justice 
and equity require that this Court, pursuant to Section 
402(e) of the Communications Act and Section 10(e) of the 
Administrative Procedure Act reverse the April 21 Deci¬ 
sion and remand the case to the Commission. 

... f 

n 

The April 21, 1947 decision erroneously cites F. C. 
C. v, WOKO, Inc . (32$ U. S. 223 ) to support denial of 
the WORL renewal of license since the WOKO case is 
clearly distinguishable in fact and law. That the deci¬ 
sion is arbitrary* and capricious is manifest from the 
fact it is the sole instance where unintentional failure 
to report all the facts, with no intention to deceive, has 
resulted in denial of a renewal of license. 

Appellee relies heavily on FCC v. WOKO, Inc., 32^ U. S. 
223 (1946) in support of its authority to deny the WORL 
renewal application. Paragraph 8 of the conclusions cor¬ 
rectly cites WOKO as holding “that the Commission may 
refuse to renew’ the license of an applicant who has wil¬ 
fully and knowingly misrepresented facts concerning its 
stock ownership in reports and applications submitted to 
the Commission”. The decision states: 








“We cannot say that the Commission is required as 
a matter of law to grant a license on a deliberately 
false application . . . nor can we say that refusal to 
renew the license is arbitrary and capricious under 
such circumstances” (p. 229). (Emphasis supplied.) 

I 

But as hereinbefore indicated, there is no evidence of wil¬ 
ful or knowing misrepresentation of facts concerning stock 
ownership in the reports and applications which appellant 
has submitted to the Commission nor is there evidence of 
the filing of deliberately false applications. 

The WOKO and WORL cases are plainly distinguish¬ 
able on the facts. In WOKO the motive for the conceal¬ 
ment was clearly established and admitted: Sam Pidkard 
testified that his stock interest was concealed purppsely 
so that his employer, CBS, would not learn of his manip¬ 
ulations in station ownership. Pickard was the admitted 
owner of the stock in question; he received the dividends 
thereon and took an active interest in the affairs of WOKO 

' a 

during the twelve years his stock ownership was concealed. 
The record holder Phelps not only did not vote or other¬ 
wise participate in the affairs of WOKO but did not even 
know- that he w r as the holder of record. The Commission 
never at any time during those twelve years knew- that 
Pickard owned stock in WOKO. He disclosed his owner¬ 
ship only upon Commission investigation. In other w-ords, 
there w-as no question that WOKO had filed “false” State¬ 
ments. Pickard had intended to deceive the Commission 
so that he might deceive CBS. j 

In WORL, on the other hand, no motive has been Shown 
for concealment or false representation. The Cohens did 
not assert title to their stock until all claims against the 
stock w*ere satisfied, and did not participate in the ^ffairs 
of the station as stockholders until their ownership of 



stock was reported to the FCC. They did not receive 
dividends. Nordblom continued to vote the stock in his 
name, and took an interest in the corporate affairs. A 
week after the March 25,1937 closing the Commission knew 
that Harold Lafount had acquired 400 shares of stock and 
became President of appellant and ever since November 

0 

27, 1938, the Commission had been on notice that Lafount 
and Sanford Cohen between them held 600 shares—or 60% 

—of the voting stock of appellant. Ever since the fall of J 
1943, the Commission has been on notice of the owner-'/ 
ship of all the stock of appellant by Lafount and the twb 
Cohens. These disclosures were voluntary. They were 
made as soon as any of the principals of appellant asserted 
ownership to the stock. 

Without exception, the Commission’s decisions, both 
before and after the instant case, hold that where there 
has been an unintentional failure to report all the facts 
concerning stock ownership or other matters, with no in¬ 
tention to deceive or deliberate concealment, an applicant 
will not be disqualified as a licensee. One case decided 
just before and two cases decided since the April 21, 1947 
decision best illustrate this consistent Commission posi¬ 
tion. 

In re application of KFNF, Inc., Docket 5942, was de¬ 
cided September 19, 1945, one month before the Proposed 
Decision denying the WORL renewal application. There 
it was held that an illegal transfer of control of KFNF, 
Iric. had occurred without Commission consent and without 
notification of the existence of an agreement to transfer 
control; and further that violations of the Rules had oc¬ 
curred in not reporting to the Commission certain stock 
options and managerial agreements of a very sweeping 
nature. However, it was held that the pending application ‘ 
for renewal of license of KFNF, as well as a pending ap- 
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plication to transfer control of the station, should be 
granted since the violations were not wilful and “while the 
licensee’s omissions with respect to these matters are Seri¬ 
ous, we conclude that there was no deliberate attempt on 
the part of the licensee to deceive the Commission”. | 

In re application of Lake Erie Broadcasting Compmy, 
Docket 7004, decided June 28, 1947, involves two mutually 
exclusive applications for a new* broadcast station in San¬ 
dusky, Ohio, which were heard in a comparative proceed¬ 
ing. It was held that the failure of one of the applicants 
to file with the Commission a chattel mortgage executejl in 
connection with the sale of a radio station, which was re- 
strictive of the discretionary rights of the licensee, was a 
violation of Section 1.342 (formerly 43.1) of the Buies, but 
since it was not a deliberate non-disclosure or concealment 
it would not disqualify the applicant nor so adversely affect 
his qualifications as to require denial of his application. 
Accordingly, that application was granted and the compe¬ 
ting application denied.* 

It is difficult to conceive why appellant, whose record of 
public service over a period of years is unchallenged, 
should be denied renewal of its license because of its fail¬ 
ure to comply with the reporting requirements of the Biiles, 
with no evidence of deliberate non-disclosure or conceal¬ 
ment, when an application for a new broadcast station is 
granted and a competing application denied in the face 
of a very similar failure to comply with the same require¬ 
ments of the Buies. The Lake Erie record contains only 
promises for future operation of a new station in the 


♦ In In re Air Waves, Inc., Docket 6155, decided March 20, 1' 
Commission likewise granted an application for a new station and c 
competing application upon a conclusion that while negligence or d 
executing applications will not be condoned, an applicant is not dis< 
b ec ause of misstatements, even though material, where there is sul 
doubt that the misrepresentation was deliberate or negligent. 


>, the 
ied a 
it in 
lified 
jitial 



38 


public interest, convenience and necessity—but the WORL 
record contains concrete detailed and unchallenged evi¬ 
dence of a long history of operation in the public interest, 
convenience and necessity. Moreover, grant of appellant’s 
renewal application did not require denial of any con¬ 
flicting application, as did the grant of the Lake Erie ap¬ 
plication. 

A case even more squarely in point is In Re Application 
of Charleston Broadcasting Company, Docket 6611, dated 
November 26, 1947. The Commission designated for hear¬ 
ing the application for renewal of license of Charleston 
Broadcasting Company, licensee of Station WCHS, a 5 
KW station on 580kc in'Charleston, West Virginia, to deter¬ 
mine whether the applicant had an interest in the compe- 

* . ‘I 

ting broadcast station, WGKV in Charleston, and whether 
the facts concerning such interest had been concealed from 
the Commission, in violation of the reporting requirements 
of its Rules. It was found that the principal stockholder 
of Charleston Broadcasting Company, John A. Kennedy, 
who had opposed the grant of Station WGKV, after such 
grant entered into an agreement to construct WGKV and 
pay all costs thereof in return for 49% of the stock of the 
permittee and an option to purchase an additional 11% 
of the stock for $2,500. When construction was completed, 
a certificate for 49% of the WGKV stock was endorsed in 
blank and given to Kennedy, although the stock remained 
on the corporate records in the name of the endorser, since 
it was agreed that Kennedy would not exercise any con¬ 
trol over WGKV until the debts he had incurred in its 
construction were paid. A year later, when such debts were 
paid, Kennedy inquired whether the Commission would ap¬ 
prove of his acquiring control of the new station in Charles¬ 
ton, and was told it would not. He thereupon s.old his 49% 
interest and 11% option, but took an option on another 
40% of the stock which he finally disposed of in 1942. At 
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no time were anv of his interests in WGKV or stock op- 
tions reported to the Commission although its Buies re¬ 
quired that reports be made. 

Nevertheless, the Commission granted the WCHS re¬ 
newal application on the ground that, although the option 
and the executory agreement for the purchase of stock 
should have been reported, the failure to report them was 
not intentional. It was held that since Kennedy testified 
he had been advised by an FCC employee that reporting 
his option was unnecessary, and also testified he did not 
believe he possessed a stock interest required to be re¬ 
ported since the conditions of the executory agreement 
under which he was to receive stock had not been fulfilled, 
his failure to report these matters was the result of a mis- 
- understanding.* 

The conclusion of the Commission on the KFNF and 
WCHS renewals that the applicants failure to report was 
not intentional nor designed to conceal facts from the 
Commission, and on the evidence it must be found “that 
the applicant acted in good faith” is a conclusion which 
likewise should have been reached from the record on the 
WORL renewal. It is the only conclusion which fairly can 
be drawn from the uncontradicted evidence. The failure 
to draw such a conclusion, when viewed in the light ofj the 
prior KFNF and subsequent Lake Erie and Charleston 
Broadcasting Company decisions, is therefore manifestly 
arbitrary and capricious. To deny one application, and 
grant three others in a span of less than two years, when 
the facts in all four on the question of wilfulness and inten¬ 
tion to deceive are identical, is clearly an abuse of admin 
istrative discretion. 


I 


* Because of the striking similarity of the WCHS and WORt easels, the 
text of the WCHS decision is included in Appendix B to this brief. The Court’s 
attention is directed particularly to paragraphs 3 and 4 of the Conclusions in 
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The record does not support the conclusions of-th e 
decision that Lafount and the Cohens jointly-acquired 
control of appellant March 25, 1937 and have at all 
fmiM since acted as partners in operating WORL. No 
conclusion is reached on the issue whether transfer of 
control occurred without Commission consent in vio¬ 
lation of Section 310 (b) of the Act because the evi¬ 
dence shows no such violation in fact occurred and 
further shows that although on notice since 1938 that 
Lafount and Sanford Cohen together held 60% of 
appellant’s stock, the Commission did nothing to re¬ 
quire application for transfer of control to be filed. 
Public records show that the Commission Law Depart¬ 
ment recommended in 1941 that no action be taken 
against appellant for violation of Section 310 (b) not¬ 
withstanding the ownership by Lafount and Sanford 
Cohen of more than 50% of the voting stock, and also 
show that a renewal of license was subsequently 
granted WORL in 1942. Assuming that a violation 
of Section 310 (b) has occurred, the Commission in 
the past has consistently excused such violations when 
not committed in bad faith. 

* « » a, • .. „ •*, **••*•» 

The uncontradicted record shows that Lafount and the 
Cohens did not consider their purchases of stock in ap¬ 
pellant a joint venture or a partnership. Their testimony 
specifically denies that they exercised joint control over 
WORL. They did not think their respective stock acquisi¬ 
tions resulted in a transfer of control within the meaning 
of the Act. The record is clear that the purchase by the 
Cohens of 300 shares of B stock from Nordblom through 
Ben S. Fisher, as agent, was negotiated separately from 
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Lafount’s purchase of 400 shares of B stock from Crock- 
well and Nordblom and was a separate contract to which 
Lafounhwasnot*a party. 

Lafount testified under cross examination by Commis¬ 
sion counsel as follows (J. App. 118-120) : 

“Q. You have had a long familiarity with regula- 
**• tion of : radio. Is there any other significance that you 
can see in the failure to report the transfer Of this 
additional 300 shares, either to yourself or to Mr. 
Fisher Or the Cohens? 

. : • “A. No, sin * 

:• “Q. You are familiar with section 310(b)? 

“A. Yes, sir. 

“Q. Do you know what it provides? 

“A. Well, I couldn’t exactly quote it. 
o‘i <‘Q. In substance? ' ■ | 

“A. In substance; yes, sir. ! . 

“Q. Will you tell me? 

ser.-ta “A.IYT recall it correctly, it provides that 6) days 
after the contract is entered into—no, scratch that. 

“Q. You are thinking of some other rule. Section 

* * * , . 

-•' .' 310(b) provides there may not be a transfer of con- 

r trol without the consent of the Commission. 

• < / 

. “A. Oh, yes, yes, that is right. 

- • . “Q. You were there, you yourself, or together with 
• your associates, acquiring control of the corpo ration, 
weren-t you? 

. ~ ?A. I should say not. 

. Mr. Fisher: His associates, yes. * 

I The Witness: Control? The majority of the 
stock? There was no control anywhere. If I bought 
51 per cent of the stock, I should be taking control. 
' That is my interpretation. 





By Mr. Shuebntk: 

I *. " ■ * ■ • » , 7 

“Q. But there were 700 shares being transferred 
here. 

“A. Not by me. 

“Q: 400 to you and 300 to the Cohens. The Cohens 
were your attorneys. 

. “A. They were buying the stock for their own use 
and benefit and paid their own money for it. 

“Q. They were in the same office with you? 

“ A. I was in their office when I was in New York. 
My home was in Washington. I lived here, Wardman 
Park Hotel. I go to New York and when I was there 
I had a desk in their office. 

1 “Q. You both work for Mr. Bulova? 

“A. That is right. 

“Q. They were your attorney, as well as Mr. Bul- 
ova’s attorney? 

“A. Yes, sir. 

U Q. You were associated with the Cohens in other 
business transactions. 

“A. No, sir. 

"Q. You, as well as both of the Cohens, are direc¬ 
tors and officers, either one or the other, of the Bulova 
stations? 

“A. We are officers in the same corporation, but we 
are not investors together. We are not associated in 
the sense of owning stock in any other enterprise. 

“Q. And there was one purchase price of $52,500, 
for the 700 shares. 

“A. There were two purchase prices, as the con¬ 
tracts both reveal. Added together, they total $52,500. 

U Q. Well, as a matter of fact, it was understood, 
wasn’t it, that the per share price was $75 a share? 




“A. That is right, I testified to that, and thjat is 
what I mean. If, sir, I was wrong, I made a mistake, 
but I believe it is not wrong. I believe that is definitely 
consistent with the law and certainly it is with my in¬ 
terpretation of it.” 

Sanford Cohen likewise testified under cross examina¬ 
tion by Commission counsel as follows (J. App. 264)1: 

« •. • . . ; . V' . i ..*>-»'/ ... 

“Q. Was there ever any question about the fact 
that between you and Lafount that station was in your 


y joint control! 

“A. I may not want to put it that way. I would say 

that if Mr. Lafount and I voted together we controlled 

., ' . I 

if . 'ifc' . j i \\ 

“Q. I am asking you about the fact and not hypoth¬ 
eses. ’ : - 

“A. I wouldn’t say that. 

- • ; “Q. Under whose control was itf 

“A. I said if Mr. Lafount and I voted together we 


had control. 

“Q. Since 1937. I 

•; “A. We have not voted opposite each other. I hope 
we never do, but we may, I don’t know. We may dis¬ 
agree and come to agreement on something. 

U Q. As a matter of fact, you.never voted! 

“A. No. ' . . j 

“Q. Has your brother George ever voted! 

“A. He wasn’t a director. 

' •' ' “Q. He was part owner of the 300 shares. 

“A. He couldn’t vote until he got the 100 shares 
later. 

j. /...: tt jQ.;He was part owner of the 300 shares. ' 





“A. It wasn’t in his name. I couldn’t vote the Nord- 
blom stock. The record shows that Nordblom voted it. 
We couldn’t vote it twice.” 

Cohen also testified under cross examination as follows 
(J. App. 254-55) : 

“Q. If you had reported the 300 shares with the 400 
shares of Mr. Lafount’s, that would have shown the 
Commission that a majority of the stock had been 
transferred on that occasion. 

“A. Well, yes; but it learned later. It learned later 
that it was 400 and 200. In 1938 the Commission knew 
Mr. Lafount had 400 and I had 200. The most it would 
have learned the year before is that I had 300 instead 
of 200, or that my brother had 100 and I had 200. I 
am not trying to argue; I am trying to set the facts. 

“Q. Had that 700 shares been disclosed to the Com- 
mission, you would have had to file application for 
transfer of control. 

1 “A. I think by the same token we should have filed 
it as far as the 200 was concerned. 

“Q. We will get into that, Mr. Cohen. You would 
have had to file an application for the transfer of 
control? 

“A. I don’t know. 

% „ 

Mr. Fisher: That is his interpretation. 

Mr. Marks: I am asking if he would have. 

The Witness: I am saying this, that I don’t know. 
In my opinion, as I said to the Select Committee, 
that there was no reason, or I said I was doubtful 
under the facts in this case, that an application 
for a transfer would have to be made.” 



Although the Proposed Decision based denial oi the 
WORL -renewal on violation of Section 310(b) of the Act, 
the final decision reaches no conclusion on the issue whether 
transfer of corporate control occurred without Commis¬ 
sion consent in violation of 310(b). This change in pom- 
mission position is understandable when evidence on past 
interpretation of the applicability of 310(b) is considered. 
The record shows that prior to *1936 Robert C. Norqblom 
had no interest in appellant; but that on August 13, 1936, 
appellant notified the Commission of the acquisition of 500 
shares, or 50%, of its voting stock by Nordblom, who was 
elected its President and a Director (J. App. 321, 322, 354). 
Although the Commission was on notice from August, [1936, 
to March 31, 1947, that Nordblom had acquired 50% of the 
voting stock and been elected President and Director of 
appellant, it never required the filing of an application for 
consent to transfer of corporate control to Nordblom un¬ 
der Section 310(b) of the Act. It is, therefore, not difficult 
to understand why Lafount and the Cohens were op the 
opinion after the March 25, 1937 closing that no Commis¬ 
sion consent was required for their respective acquisitions 
of stock in appellant. / > 

Moreover, the record shows that on November 27, 1938, 
appellant reported to the Commission that Sanford Cjohen 
had purchased 200 shares of its Class B voting stock (J* 
App. 355, 391) . Thus, the Commission had notice oh and 
after:November 27, 1938, that Harold Lafount and San¬ 


ford Cohen held 60% of the Class B voting stock (J. App. 
391). Notwithstanding such notice, the Commissioij did 
nothing about requiring that application be filed, pursuant 
to Section 310(b) for consent to a transfer of corporate 
control from Nordblom to Lafount and Sanford Cohen. 
How can appellant fairly be accused of wilful failujre to 
comply with the requirements of Section 310(b) wheji the 
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Commission itself, having full knowledge of changes in 
ownership of a majority of the voting stock of appellant 
in 1936 and again in 1938, did nothing to require com¬ 
pliance with what it now interprets to be the requirements 
of 310(b)? • - 

Public records show’ that in 1941, Joseph A. Hines, at¬ 
torney of Boston, addressed a series of letters to the Com¬ 
mission complaining of alleged violations of Section 310(b) 
of the Act by appellant.* These same records show that 
the attorney in the Law Department of the Commission in 
charge of aU applications filed wider Section 310 ( b ) on 
October 25 , 1941 , addressed a memorandum to the Assis¬ 
tant General Counsel in charge of broadcasting directing 
his attention to Nordblom’s acquisition of 50 % of the 
voting stock of appellant in 1936 , and Lafount and Sanford 
Cohen f s acquisition of a total of 60 % of the voting stock 
in 1937 and 1938 .** The memorandum concluded as fol¬ 
lows: 

1 “According to the records, the information with re¬ 
spect to these stock transfers, etc. was reported 
promptly, as required by Section 43.1 of the Com¬ 
mission’s Buies. In view of the fact there has been no 
attempt to mislead the Commission, and that the trans¬ 
fers took place in 1936 and 1937, I see no purpose to 
be served at this time by presenting the matter to the 
Commission in connection with the station’s applica¬ 
tion for renewal of license. . . .*** 


* Hearings before the Select Committee to Investigate Federal Com¬ 
munications Commission House of Representatives U. S. 78th Congress Decem¬ 
ber 15, 1943, pp. 5025 et seq. 

** Pp. 5030-5037, supra . 

** # For the convenience of the Court, the complete text of this memorandum 
is included as Appendix C to this brief. 
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Thereafter, on July 7, 1942, the Commission granted 
appellant’s pending application for renewal of license of 
Station WORL for the period ending August 1,1944. Since 
the record is convincing that the Commission had full 
knowledge when granting the WORL renewal of license in 
1942 that Lafount and Sanford Cohen ever since 1938 had 
owned 60% of the voting stock of appellant, it is apparent 
that such ownership was not then considered in violation 
of Section 310(b). Query: If the ownership since 1938 
of more than 50% of the stock of appellant by Lafount 
and Cohen was not considered violative of Section ^lO(b) 
in 1942, why should such ownership be held violative of 
310(b) today? I 

Assuming arguendo that a violation of 310(b) occurred 
at the March 25, 1937 closing, it should be observed that 
the Commission in the past has consistently excused such 
violations when not committed in bad faith —Buffalo Broad¬ 
casting Corporation, Dockets 6324 and 6325, decided De¬ 
cember 19,1945; KFNF, Inc., supra. In the former case the 
Commission found that the applicant had divested itself 
of control of its facilities, in violation of 310(b), but empha¬ 
sized the fact that in a general way the Commission had 
been informed of the transfer of control because the basic 
agreement had been filed with it. The same is true in the 
present case—the Commission knew that Lafount and San¬ 
ford Cohen controlled 60% of appellant’s voting stock.* 




i • 


* .See also In re Georgia School of Technology ( WGST), 10 F. C. 
In re Falienor and, Schepp, et al. (WPAT), 10 F. C. C. 401. 

* *s • 

r 


C. 110; 










The Commission erred in denying the WORL re¬ 
newal of license because appellant does not possess the 
necessary character qualifications of a broadcast li¬ 
censee when the character of appellant was not in issue 
and notice of such issue and opportunity to introduce 
evidence thereon was not afforded appellant. 

The April 21, 1947 Decision denies the WORL renewal 
of license becanse appellant “does not possess the neces¬ 
sary character qualifications for a licensee of a radio sta¬ 
tion”. But none of the six issues on which hearing was 
held have to do with the character qualifications of appel¬ 
lant. The issues are concerned with only three questions: 
(1) The present ownership of appellant; (2) Possible trans¬ 
fer of corporate control without Commission consent; and 
(3) The accuracy of reports submitted to the Commis¬ 
sion. 

Because of the nature of the hearing issues, neither appel¬ 
lant nor appellee introduced evidence on the character or 
integrity of appellant or its principals. The record is clear 
that the Commission through its counsel endeavored to 
prove that Arde Bulova had an undisclosed interest in 
Broadcasting Service Organization, Inc.; that there was a 
transfer of control of appellant without Commission con¬ 
sent in violation of Section 310(b) of the Act; and that 
reports have been made to the Commission since 1937 
falsely representing the ownership of appellant. The evi¬ 
dence which appellant introduced in the record likewise 
bears only on these points, except for testimony concern¬ 
ing the merit of its programming and station operation. 

The Proposed Decision of October 24, 1945 made no 
mention of the contention that Arde Bulova held an uqdis- 
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closed, interest in appellant, which contention is completely 
disproved by the record and thus properly disregarded; [but 
it held that the renewal should be denied because a transfer 
of control without Commission consent had occurred March 
25,1937 and because appellant had submitted false reports 
and testimony to the Commission concerning this transfer 
of control and other matters. No mention was made of 
character considerations. Appellant’s exceptions and bral 
argument thereon were directed wholly to these grounds 
for the proposed denial, with character considerations $till 
not in issue. 

The April 21,1947 Decision recast the Proposed Decision 
so that no conclusion was reached concerning the alleged 
illegal transfer of control, but it was found that the license 
should be denied because of the lack of character of appel¬ 
lant. This was the first time that the question of character 
had been raised. As a result, in its Petition for Rehearing 
of May 13, 1947, appellant urged that “. . . since, for the 
first time in the entire proceeding, a question has tieen 
raised concerning the character and fitness of its principals, 
justice and equity require that the hearing record be, re¬ 
opened to afford opportunity for the applicant to submit 
evidence concerning the character of its principals and 
their moral fitness to be licensees of a radio station. . . .* 
In ordering oral argument oh the Petition for Rehearing, 
appellee directed that such argument be directed to the 
Findings of Fact and Conclusion of Law of the April 21, 
1947 Decision, thus foreclosing oral argument on appel¬ 
lant’s request for a further hearing to introduce character 
evidence. The October 15, 1947 Memorandum Opinion re- 
affirming the April 21, 1947 Decision makes no decision on, 
or mention of, appellant’s request for a further heating. 

Section 1.803 of the Commission’s Rules provides that 
“ reasonable notice of hearing shall be given to all pakies 





to a proceeding” and Section 1.803(c) provides that such 
notice shall include “a statement of the matters of fact 
and law involved in the hearing”. This is in accord with 
the substantially similar notice requirements of Section 
5(a) of the Administrative Procedure Act Section 1.803 of 
the Rules supersedes the former Section 1.196 of the Rules, 
in effect at the time of the WORL hearing, which provided 
that notice of hearing issues in broadcast cases should be 
published in The Federal Register “not less than 30 days 
in advance of the hearing date”. 

These Rules of the Commission and Section 5(a) of the 
Administrative Procedure Act implement and codify the 
well established rule of administrative law that “the right 
to a hearing embraces not only the right to present evi¬ 
dence but also a reasonable opportunity to know the claims 
of the opposing party and to meet them”.* It has been 
held that where proceedings are had under the auspices of 
administrative authorities, all claims must be appropriately 
set forth so that they may be open to challenge and opposing 
evidence.** The test of a fair hearing is whether the issues 
are clearly defined so that the respondent can address itself 
to the charges made against it. West Ohio Gas Company v. 
Public Utilities Commission, 294 U. S. 63 (1935); N. L. R. B. 
v. Mackay Radio and Telegraph Co., 304 U. S. 333, 350 
(1938).*** In Brahy v. Federal Radio Commission, 59 Fed. 
2d 879, 61 App. D. C. (1932) this Court has said: 


• Morgan, et al. v. U. S., et al., 304 U. S. 1, 18. 

** CroveU v. Benson, 285 U. S. 22, 48 (1932). 

*** Cf. Consolidated Edison Co. v. N. L. 22. B., 305 U. S. 197, 226-229 
(1938); N. L. B. B. v. Biles Coleman Lvmiber Co., 98 Fed. 2d 16, 18 (C. C. A. 
9th, 1938); N. L. B. B. v. Searst, 102 Fed. 2d 658, 662 (C. C. A. 9th, 1939). 
Also see DeJonge v. Oregon, 299 U. S. 353 (1937) ; Schneiderman v. U. 8., 320 
U. 8. 118, 159 (1943); Tadano v. Manncy, 160 Fed. 2d 665 (C. C. A. 9th, 
1947). 



» “While the burden is on the applicant for a renewal of 
license justice requires that he should receive notice of 
charges a sufficient time in advance of hearing to epable 
him to prepare his defense.... An applicant, especially 
one whose station has been operating for years without 
• being a subject of complaint, ought not be compelled to 
incur the expense of producing witnesses at a hearing 
to meet possible or imaginary charges. He is entitled 
to reasonable notice of the specific issues to be deter¬ 
mined at the hearing... 

The record shows that of the three stockholders of appel¬ 
lant, one is a successful businessman with long experience 
in government and radio, including service as a member of 
the former Federal Radio Commission, and the other two 
are members of the New York Bar, who have practiced cor¬ 
poration law for many years. After indulging in a surprise 
attack on the character of these men in its April 21, 1947 
Decision, the least that the Commission should have done 
to assure a fair hearing on the renewal application was 
to grant appellant an opportunity, as requested in its 'Peti¬ 
tion for Rehearing, to introduce evidence at a further Rear¬ 
ing on its character and that of its principals. Section 405 
of The Communications Act specifically empowers “the 
Commission to grant such a rehearing if sufficient reason 
therefor be made to appear”. There are precedents Jfrom 
numerous other administrative boards and Commissions 
which hold that, where a case is decided on grounds other 
than those raised in the administrative hearing, justice and 
equity require that the hearing record be reopened t\o re¬ 
ceive further evidence on the grounds of the decision before 
final administrative determination is made. Commissioner 
of Internal Revenue v. Skaggs , 122 Fed. 2721 (C. C. A. 5th, 
1941); In the Matter of Frank R. Moll et aL. f Securities and 
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Exchange Act of 1934, Release #3600; Harriet Cotton 
Mitts v. Gulf, M. & N. Ry . Co., 223 L C. C. 653; In the 
Matter of Cities Service Power and Light Co., S. E. C. 
Holding Company Act, Release #4551.* 

Appellant submits that for the Commission to deny its 
renewal because of a lack of character' qualifications, with¬ 
out affording notice of an issue on character qualifications 
and an opportunity to present evidence thereon, is to de¬ 
prive appellant of the fair hearing on its renewal applica¬ 
tion to which it is by law and rule entitled. 

* v 

The Commission violated its own rules, exceeded its 
statutory authority, and deprived appellant of its 
property without due process of law in denying a hear¬ 
ing on the joint application for transfer of control of 
appellant from* its present stockholders to Bitner 
Broadcasting Company. 

A period of 18 months elapsed between the October 24, 
1945 Proposed Decision and the April 21, 1947 Decision 
denying the WORL renewal application. On August 26, 
1946, ten months after issuance of the Proposed Decision, 
a joint application was filed requesting Commission con¬ 
sent, pursuant to Section 310(b) of the Act, to transfer all 
the stock in appellant from Harold A. Lafount, Sanford 
H. Cohen and George Cohen to Laurence S. Bitner and 
Dominic J. Perri, sole stockholders of Bitner Broadcasting 
Company, Boston, Massachusetts, for a total consideration 


* Cf. In the matter of Beech Grove Coal Co, Docket 1748—F. D. Bit. 
Coal Division; In the matter of Breeze Corporations, Inc., 3—8. E. C. 709 
(1938). 




of $200,000. The application was in proper form, was duly 
subscribed and sworn to, and was accepted for filing by the 
Commission and assigned File Number Bl-TC-506. 

Section 1.321 of the Rules requires that when application 
is filed for consent to transfer control of a corporation fold¬ 
ing a broadcast license, notice of the terms and conditions 
of the proposed transfer shall be published at least tjwice 
a week for the three weeks immediately following the filing 
of such application in a daily newspaper of general circula¬ 
tion published in the community in which the station is 
located. The notice shall state that any other person desir¬ 
ing to purchase the facilities upon the same terms and con¬ 
ditions may file an application with the F. C. C. withijn 60 
days from the date of first publication of the notice. The 
F, C. C. likewise shall publish such notice in The Federal 
Register. The Commission will not act on the transfer 
application until the 60 day period has expired. Section 
1.321(c) of the Rules then provides in part as follows: 

“If no competing application is filed within this 60 
day period, the Commission will consider the original 
application upon its merits and will grant it if it ap¬ 
pears from an examination of the application and sup¬ 
porting data that public interest will be served thereby; 
otherwise it will be designated for hearing....” 

. * . . ■% 

Pursuant to Section 1.321 of the Rules, publication of the 
proposed transfer was made by the proposed transferors 
twice a week for three weeks in the Boston Daily Gjlobe, 
from August 28 to September 14,1946. Simultaneous {jubli- 
cation was made by the Commission in The Federal Reg¬ 
ister. At no time during such period or at any time there¬ 
after was any application filed with the F. C. C. by any 
person or group desiring to acquire the outstanding stock 
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of Broadcasting Service Organization, Inc. on the same 
terms and conditions as Bitner Broadcasting Company. 

When the 60 day waiting period for competing applica¬ 
tions expired October 27, 1946, the Commission did not 
consider and act on the pending application for transfer of 
control of appellant to Bitner Broadcasting Company, as 
required by Section 1.321(c) of its Rules. Having accepted 
the application for filing, and having published notice of 
such filing in The Federal Register, pursuant to Section 
1.321(a), without any competing applications being re¬ 
ceived, the Commission was bound by Section 1.321(c) to 
either grant the transfer application or designate it for 
hearing. Instead, it took no action on the application until 
six months later, when in the concluding paragraph of its 
April 2i, 1947 Decision denying the application for renewal 
of license, it stated that: 


“In view of our action denying the application for 
renewal of license, the application for transfer of con¬ 
trol of Broadcasting Service Organization, Inc. from 
its present stockholders to Bitner Broadcasting Com¬ 
pany (File No. Bl-TC-506) has become moot and is 
therefore dismissed”. 


Appellant submits that, aside from the provisions of Sec¬ 
tion 1.321(c) of the Rules requiring that its transfer appli¬ 
cation either be granted or designated for hearing, Section 
309(a) of the Communications Act compels the Commis¬ 
sion to take such action and does not permit a summary 
dismissal of the application as “moot”. Section 309(a) pro¬ 
vides that if upon examination of any application for sta¬ 
tion license the Commission does not determine that public 
interest will be served by the granting thereof “it shall 
notify the applicant thereof, shall fix and give notice of a 
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time and place for hearing thereon, and shall afford such 
applicant an opportunity to be heard under such relies 
and regulations as it may prescribe”.* As Mr. Justice 
Douglas stated in Ashbacker Radio Corporation v. Federal 
Communications Commission , 326 U. S. 327 (1945), “it is 
thus plain that 309(a) not only gives the Commission au¬ 
thority to grant licenses without a hearing, but also gives 
applicants a right to a hearing before their applications 
are denied . . Nothing in the Act, express or implied, 
authorizes the Commission without hearing to involuntarily 
dismiss a bona fide application for a station license or 
transfer thereof which has been filed in accordance With 
its Rules and has been accepted for filing. Such application 
must either be granted without hearing or designated for 
hearing. The action of the Commission here in not follow¬ 
ing the statutory alternatives is therefore reversible eflror. 

The appellee no doubt will urge that since its April 21, 
1947 Decision denied the renewal of license of Station 
WORL, appellant no longer had a broadcast license and, 
therefore, the requested transfer of license to Bitner Broad¬ 
casting Company necessarily became a moot question. But 
such argument ignores the facts. The last regular broad- 
cast license for the operation of Station WORL expired 



* The Senate report on The Communications Act of 1934 (Sen. Beport 
#830, 74d Congress) says: “Section 309 provides for hearings and is copied 
from Section 11 of the Radio Act”. The Conference report on the Radio Act 
of 1927 (Sen. Doc. 200, 69th Congress) contains the following legislative 


statement: 


“Section 11 authorizes the licensing authority .I. v ... 

to issue licenses upon examination of the application if it determines 
that public interest, convenience or necessity would be served by the 
granting thereof. It provides, however, that in the event the licensing 
authority upon examination of an application does not reach such deci¬ 
sion with respect thereto, it shall then notify the applicant and fix and 
give notice of a time and place of hearing on the application.” 






August 1, 1944, yet appellant has continued as licensee of 
WORL on a temporary basis until the present. Appellant 
now is no less a licensee, and on April 21,1947, was no less a 
licensee, than on August 26, 1946 when its transfer appli¬ 
cation was filed with and accepted by the Commission or 
on August 28 or September 14,1946, two of the dates when 
the Commission published notice in The Federal Register, 
under Section 1.321, of the pendency of its application for 
transfer of control. If appellant has not had a license sus¬ 
ceptible of transfer since August 1,1944, why did the Com¬ 
mission on August 26,1946, accept for filing an application 
of transfer of control and subsequently publish notice of 
such transfer pursuant to its Rules? When the Commis¬ 
sion on April 21,1947 dismissed its transfer application as 
“moot”, appellant was in fact operating Station WORL 
and was in a position, subject only to Commission consent, 
to surrender control of the facilities of the station as a go¬ 
ing concern to Bitner Broadcasting Company for $200,000. 
This is not a moot state of affairs. From appellant’s point 
of view, it is very real. 

Even if its own rules and the Act did not specifically 
require the Commission to give appellant a hearing on its 
transfer application, the Constitutional guarantee of the 
14th. Amendment against the taking of property without 
due process of law would require that a hearing be held on 
such application. A long line of cases hold that in the 
administrative process, the “inexorable safeguard” of a 
fair and open hearing must be maintained in its integrity. 
St. Joseph Stock Yards Co. v. tj. S., 298 U. S. 38 (1936); 
Morgan v. TJ: S., 298 U. S. 468; I. C. C. v. Louisville <$> Nash¬ 
ville R. R. Co., 227 U. S. 88 (1913). The right to such a 
hearing is one of “the rudiments of fair play” assured to 
every litigant by the 14th amendment as a minimal require¬ 
ment. Chicago M. & St. Paul Ry. Co. v. Polt, 232 U. S. 165 
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(1914); West Ohio Gas Co. v. Public Utilities Commission, 
294 XL S. 63 (1935); Brinkerhoff-Faris Co. v. Hitt, 281 U. S. 
673 (1930) ;B.SO. R. R. v. U. S. f 264 U. S. 258 (1924). As 
has been so well put by Mr. Justice Holtzoff in a recent case, 
American Eagle Fire Insurance Co. et al. v. Jordan et al., 
U. S. District Court, D. C., June 25,1946 (67 F. Supp. 76): 

“In spite of the differences that exist between tl(ie 
judicial and the administrative process, both have cer¬ 
tain elements in common. One of these features is that 
each must comply with the requirements of due process 
of law, and must pursue procedure that does not 
transcend these limitations. Due process of law is a 
process that hears before it condemns.. The require¬ 
ment of a hearing is one of the fundamental principles 
* imbedded in Anglo-American jurisprudence. It is ^s 
inexorable a requirement in administrative proceedings 
involving delegated legislative authority or a quasi¬ 
judicial function, as it is in the determination of con¬ 
troversies in courts of law. It is axiomatic that to ad¬ 
judicate personal or property rights without giving 
interested parties an opportunity to be heard is con¬ 
trary to our basic ideas of substantial justice. No en¬ 
croachment or inroad should be permitted or tolerated 
in respect to an indispensable safeguard so vital and 
precious as the right to a hearing before final adjuai- 
cation.” 


Appellant submits that in summarily dismissing its trans¬ 
fer application, without hearing, the Commission has pi 
necessary effect denied such transfer without affording 
appellant an opportunity to demonstrate through the hear¬ 
ing process that a grant of the requested transfer of con- 
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trol would serve the public interest, convenience, and neces¬ 
sity.* Such action, in contravention of the Commission's 
Boles, the Communications Act, and the Constitution, is 
clearly reversible error. 

VI 

. ' * f . 

With the record barren of affirmative evidence of 
bad faith or intention to deceive, it is arbitrary and 
capricious for the Commission in its decision to ignore 
the evidence on the meritorious program service of 
WORL and to not weigh the extent to which appellant * 

meets the statutory standard of service in the public , 

interest, convenience or necessity. 

In. Federal Communications Commission v. WOKO, Inc., 1 

supra, the Supreme Court held that it is not arbitrary and - « 
capricious for the Commission to refuse to renew a broad¬ 
cast license without consideration of the merits of pro¬ 
gram service where the applicant has filed deliberately 
false applications and has been guilty of a systematic 
course of deception. But here, with the record barren of \ 

evidence of concealment and deception, it is clearly arbi- 
trary and capricious for the Commission to not weigh the 
evidence on the extent to which the program service and 
operation of WORL by appellant meets the statutory 

| 

y 

* This summary action is to be contrasted with, the Commission Decision * 

in another recent case— In the Matter of Julio M. Conesa, Ponce, Puerto Pico, 

Docket 6105, et dL, decided April 22, 1946— wherein renewal of license was ^ 

granted for Station'WPEP, Ponce, simultaneously with the grant of assignment 

of license of WPEP to a new corporation, upon the finding that although 

Conesa had on a number of occasions failed -to comply with Commission 

reporting and technical requirements,. his renewal should be granted, among 

other reasons, because he was assigning his license to the new corporation 

which he did not control. 


I 




59 


standard provided by Section 309(a) of the Act of Service 
in the “public interest, convenience, or necessity”. 

The record shows that appellant has been given the 
McNinch Award of the broadcasting industry for outstand¬ 
ing public service on WORL, and that regular time on the 
station is devoted free to more than 70 national and local 
organizations in addition to numerous government agencies, 
for public service programs. The station has gained! lis¬ 
tener acceptance to the point where it is a tie for first place 
during daytime among Boston listeners. In 1937, appellant 
had $38,000 in debts and was consistently* losing money; 
yet in 1943, it showed a net profit of $25,100. on total re¬ 
ceipts of $240,468. Is this evidence which appellee may 
completely ignore in determining whether a renewal of the 
license of appellant will serve the public interest? 

In a recent case the Commission granted a renewal of 
license for station WSOO, Sault St. Marie, Michigan^ de¬ 
spite the applicant’s failure to file balance sheets, income 
statements and the reports for several years, since it ap¬ 
peared, among 1 other things, that the applicant was render¬ 
ing an improved broadcast service and was remedying its 
past deficiencies. In re application of Himcathaland Broad¬ 
casting Company, Docket 6208, decided September 12,1945. 
This case is typical of many in which, despite omissions 
in the filing of reports or other violations of the rules, re¬ 
newals of license have been granted upon consideration of 
counter-balancing factors, particularly meritorious pro¬ 
gram service and continued operation in the public inter¬ 
est.* Moreover, in a number of cases which involved un¬ 
doubted fraud and deception, with deliberate concealment, 
renewals of license have been granted upon consideration 


* In re Cannon System LTD. ( KIEV), 8 F. C. C. 207; In re Lee E. 
Mudgett ( KBKO), 8 F. C. C. 226; In re KVOS Inc. ( KVOS ), 8 F. C. C. 172; 
In re Arthur Faske ( WCNW ), 8 F. C. C. 570. 
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of meritorious program service and operation in the public 

interest* It would therefore seem wholly arbitrary, in 

the absence of fraud or concealment, for the Commission 

% 

here to refuse to weigh the undisputed, evidence regarding 
the program service and operation of WORL in the public 
interest 

CONCLUSION 

For the foregoing reasons, appellant respectfully prays this 
Court, pursuant to the provisions of Section 402 (e) of The 
OwntwntiiratinTis Act of 1934, as amended, and Section 10 (e) 
of the Administrative Procedure Act, to enter a judgment revers¬ 
ing the decision of the Commission denying appellant’s applica¬ 
tion for renewal of license of Station WORL and dismissing as 
moot the joint application for transfer of control of appellant 
from its present stockholders to Bitner Broadcasting Company, 
*tid to remand the case to the Commission to carry out the judg¬ 
ment of the Court. 

Respectfully submitted, 

_ _ ✓ 

Ben S. Fishes, 

John P. Southmayd, 

Attorneys for Appellant. 


* In re Georgia School of Technology ( WGST ), 10 F. C. C. 110; In re 
Panama City Broadcasting Company ( WDLP ), 9 F. C. C. 208; In re Ocala 
Broadcasting Company ( WTMC ), 9 F. C. C. 223; In re Navaro Broadcasting 
Association (KAND ), 8 F. C. C. 198; In re KTBC, KNET, KBBA, KGKB, 
K8AM, KGFL, 8 F. C. C. 445-484 incl.; cf. In re John H. Stenger, Jr. 
( WBAX ), Docket 6723, Decided May 29, 1946. 




















APPENDIX A 


STATUTES INVOLVED 

4 I 

The Sections of the Radio Act of 1927, the Communida- 
tions Act of 1934, as amended, and the Administrative Pro¬ 
cedure Act, which are involved in this appeal are: 

Sections 307(a) and 307(d) of the Communications Ajct 
of 1934, as amended: j 

Sec. 307(a). The Commission, if public convenience, 
interest, or necessity will be served thereby, subject to 
the limitations of this Act, shall grant to any applicant 
therefor a station license provided for by this Act. 


Sec. 307(d). No license granted for the operation |of 
a broadcasting station shall be for a longer term than 
three years and no license so granted for any other 
class of station shall be for a longer term than five 
years, and any license granted may be revoked as here¬ 
inafter provided. Upon the expiration of any licence, 
upon application therefor, a renewal of such license 
may be granted from time to time for a term of not to 
exceed three years in the case of broadcasting licences 
and not to exceed five years in the case of other licenses, 
but action of the Commission with reference to the 
granting of such application for renewal of a license 
shall be limited to and governed by the same considera¬ 
tions and practice which affect the granting of original 
applications. 




Sections 308(a) and 308(b) of the Communications Act 
of 1934, as amended: 

Sec. 308(a). The Commission may grant licenses, 
renewal of licenses, and modification of licenses only 
upon written application therefor received by it: Pro¬ 
vided, however, That in cases of emergency found by 
the Commission, licenses, renewals of licenses, and 
modifications of licenses, for stations on vessels or 
aircraft of the United States, may be issued under 
such conditions as the Commission may impose, with¬ 
out such formal application. Such licenses, however, 
shall in no case be for a longer term than three months: 
Provided further, That the Commission may issue by 
cable, telegraph, or radio a permit for the operation 
of a station on a vessel of the United States at sea, 
effective in lieu of a license until said vessel shall re¬ 
turn to a port of the continental United States. 

1 Sec. 308(b). All such applications shall set forth 
such facts as the Commission by regulation may pre¬ 
scribe as to the citizenship, character and financial, 
technical, and other qualifications of the applicant to 
operate the station; the ownership and location of the 
proposed station and of the stations, if any, with which 
it is proposed to communicate; the frequencies and the 
power desired to be used; the hours of the day or other 
periods of time during which it is proposed to operate 
the station; the purposes for which the station is to be 
used; and such other information as it may require. The 
Commission, at any time after the filing of such original 
application and during the term of any such license, 
may require from an applicant or licensee further writ¬ 
ten statements of fact to enable it to determine whether 
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such original application should be granted or delnied 
or such license revoked. Such application and/or such 
statement of fact shall be signed by the applicant and/or 
licensee under oath or affirmation. 

• • • . .. • • • i 

Section 11 of the Radio Act of 1927, substantially re- 

, * 

enacted by Section 309(a) of the Communications Act of 
1934, as amended: 

Sec. 309(a). If upon examination of any application 
for a station license or for the renewal or modification 
of a station license the Commission shall determine that 
public interest, convenience, or necessity would be 
served by the granting thereof, it shall authorize the 
issuance, renewal, or modification thereof in accord¬ 
ance with said finding. In the event the Commission 
upon examination of any such application does not 
reach such decision with respect thereto, it shall notify 
the applicant thereof, shall fix and give notice of a 
time and place for hearing thereon, and shall afford 
such applicant an opportunity to be heard under such 
rules and regulations as it may prescribe. 

Sections 310(a) and 310(b) of the Communications ^|ct of 
1934, as amended: 

• | 

Sec. 310(a). The station license required hereby 
shall not be granted to or held by— 

(1) An y alien or the representative of an alien; 

(2) Any foreign government or the representative 
thereof; 

(3) Any corporation organized under the laws of any 
foreign government; 
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(4)' Any corporation of which any officer or director 
is an alien or of which more than one-fifth of the 
capital stock is owned of record or voted by 
aliens or their representatives or by a foreign 
government or representative thereof, or by any 
corporation organized under the laws of a foreign 
country; 

Amy corporation directly or indirectly controlled 
by any other corporation of which any officer or 
more than one-fourth of the directors are aliens, 
or of which more than one-fourth of the capital 
stock is owned of record or voted, after June 1, 
1935, by aliens, their representatives, or by a 
foreign government or representative thereof, or 
by any corporation organized under the laws of 
a foreign country, if the Commission finds that 
the public interest will be served by the refusal 
or the revocation of such license. 

Nothing in this subsection shall prevent the licensing of 
radio apparatus on board any vessel, aircraft, or other 
mobile station of the United States when the installation and 
use of such apparatus is required by Act of Congress or any 
treaty to which the United States is a party. 

Sec. 310(b). The station license required hereby, the 
frequencies authorized to be used by the licensee, and 
the rights therein granted shall not be transferred, as¬ 
signed, or in any manner either voluntarily or in¬ 
voluntarily disposed of, or % indirectly by transfer or 
control of any corporation holding such license, to any 
person, unless the Commission shall, after securing full 
information, decide that said transfer is in the public 
interest, and shall give its consent in writing. 
















. ‘ 'V.V. V* - r 4^-.^rT'’ 'V- ^ / *•/.» , * s ’/, 
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Section 311 of the Communications Act of 1934, as 
amended: 

Sec. 311. The Commission is hereby directed to re¬ 
fuse a station license and/or the permit hereinafter 
required for the construction of a station to any person 
(or to any person directly or indirectly controlled bv 
such person) whose license has been revoked by a court 
under section 313, and is hereby authorized to refuse 
such station license and/or permit to any other person 
(or to any person directly or indirectly controlled by 
such person) which has been finally adjudged guilty 
by a Federal court of unlawfully monopolizing or at¬ 
tempting unlawfully to monopolize, radio communica¬ 
tion, directly or indirectly, through the control of the 
manufacture or sale of radio apparatus, through ex¬ 
clusive traffic arrangements, or by any other means, op 
to have been using unfair methods of competition. The 
granting of a license shall not estop the United States 
or any person aggrieved from proceeding against such 
person for violating the law against unfair methods c|f 
competition or for a violation of the law against un¬ 
lawful restraints and monopolies and/or combination^, 
contracts, or agreements in restraint of trade, or froiju 
instituting proceedings for the dissolution of such cor¬ 
poration. 


Section 313 of the Communications Act of 1934, 
amended: 


as 


Sec. 313. All laws of the United States relating l)o 
unlawful restraints and monopolies and to combina¬ 
tions,- contracts, or agreements in restraint of trade 
are hereby declared to be applicable to the manufacture 
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and sale of and to trade in radio apparatus and devices 

% 

entering into or affecting interstate or foreign com¬ 
merce and to interstate or foreign radio communica¬ 
tions. Whenever in any suit, action, or proceeding, civil 
or criminal, brought under the provisions of any of 
said laws or in any proceedings brought to enforce or 
to review findings and orders of the Federal Trade 
Commission or other governmental agency in respect 
of any matters as to which said Commission or other 
governmental agency is by law authorized to act, any 
licensee shall be found guilty of the violation of the 
provisions of such laws or any of them, the court, 
in addition to the penalties imposed by said laws, may 
-adjudge, order, and/or decree that the license of such 
licensee shall, as of the date the decree or judgment 
becomes finally effective or as of such other date as the 
said decree shall fix, be revoked and that all rights under 
such license shall thereupon cease: Provided^ however, 
That such licensee shall have the same right of appeal 
or review as is provided by law in respect of other 
decrees and judgments of said court. 


Section 402(b)(1) of the Communications Act of 1934, as 
amended: 


Sec. 402(b). An appeal may be taken, in the manner 
hereinafter provided, from decisions of the Commis¬ 
sion to the Court of Appeals of this District of Columbia 
in any of the following causes: 

(1) By any applicant for a construction permit for 
a radio station, or for a radio station license, or for 
renewal of an existing radio station license, or for 
modification of an existing radio station license, whose 
application is refused by the Commission. 





t 
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Sec. 402(e). At the earliest convenient time the court 
shall hear and determine the appeal upon the record 
before it, and shall have power, upon such recordj to 
enter a judgment affirming or reversing the decision 
of the Commission, and in event the court shall renjder 
a decision and enter an order reversing the decision of 
the Commission, it shall remand the case to the Com¬ 
mission to carry out the judgment of the court: Pro¬ 
vided, however, That the review by the court shall be 
limited to questions of law and that findings of fact 
by the Commission, if supported by substantial Evi¬ 
dence, shall be conclusive unless it shall clearly appear 
that the findings of the Commission are arbitrary or 
capricious. The court’s judgment shall be final, subject, 
however, to review by the Supreme Court of the United 
States upon writ of certiorari on petition therefor under 
section 240 of the Judicial Code, as amended, by ap¬ 
pellant, by the Commission, or by any interested party 
intervening in the appeal. 

Section 405 of the Communications Act of 1934^ as 
amended: i 

Sec. 405. After a decision, order, or requirement has 
been made by the Commission in any proceeding, janv 
party thereto may at any time make application for 
rehearing of the same, or any matter determined there- ■ 
in, and it shall be lawful for the Commission in its dis¬ 
cretion to grant such a rehearing if sufficient reason 
therefor be made to appear: Provided, however, That 
in the case of a decision, order, or requirement ihade 




under title HI, the time within which application for 
rehearing may be made shall be limited to twenty days 
after the effective date thereof, and such application 
may be made by any party or any person aggrieved 
or whose interests are adversely affected thereby. 
Applications for rehearing shall be governed by such 
general rules as the Commission may establish. No 
such application shall excuse any person from comply¬ 
ing with or obeying any decision, order, or requirement 
of the Commission, or operate in any manner to stay or 
postpone the enforcement thereof, without the special 
order of the Commission. In case a rehearing is 
granted, the proceedings thereupon shall conform as 
nearly as may be to the proceedings in an original 
hearing, except as the Commission may otherwise 
direct; and if, in its judgment, after such rehearing 
and the consideration of all facts, including those 
arising since the former hearing, it shall appear that 
the original decision, order, or requirement is in any 
respect unjust or unwarranted, the Commission may 
reverse, change, or modify the same accordingly. Any 
1 decision, order, or requirement made after such re- 
1 hearing, reversing, changing, or modifying the original 
determination shall be subject to the same provisions 
as an original order. 

Section 5(a) of the Administrative Procedure Act: 

Sec. 5. In every case of adjudication required by 
statute to be determined on the record after oppor¬ 
tunity for an agency hearing, except to the extent that 
there is involved (1) any matter subject to a subse¬ 
quent trial of the law and the facts de novo in any 
1 court; (2) the selection or tenure of an officer or em- 
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ployee of the United States other than examiners ap¬ 
pointed pursuant to section 11; (3) proceedings in wljiich 
decisions rest solely on inspections, tests, or elections; 
(4) the conduct of military, naval, or foreign affairs 
functions; (5) cases in which an agency is acting as an 
agent for a court; and (6) the certification of em¬ 
ployee representatives— 

i ■ 

(a) Notice—Persons entitled to notice of an agency 
hearing shall be timely informed of (1) the time, place, 
and nature thereof; (2) the legal authority and juris¬ 
diction under which the hearing is to be held; and (3) 
the matters of fact and law asserted. In instanced in 
which private persons are the moving parties, oiher 
parties to the proceeding shall give prompt notice of 
issues controverted in fact or law; and in other in¬ 
stances agencies may by rule require responsive plead¬ 
ing. In fixing the times and places for hearings, due re¬ 
gard shall be had for the convenience and necessity of 
the parties or their representatives. 


Section 10(e) of the Administrative Procedure Act: 


Sec. 10. Except so far as (1) statutes preclud^ ju¬ 
dicial review or (2) agency action is by law committed 
to agency discretion— 

• : .j . - •• | 

- (e) Scope of Review—So far as necessary to deci¬ 
sion and where presented the reviewing court shall de¬ 
cide all relevant questions of law, interpret constitu¬ 
tional and statutory provisions, and determine the 
meaning or applicability of the terms of any agency 
action. It shall (A) compel agency action unlawfully 
withheld or unreasonably delayed; and (B) hold un- 
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lawful and set aside agency action, findings, and con¬ 
clusions found to be (1) arbitrary, capricious, an abuse 
of discretion, or otherwise not in accordance with law; 
(2) contrary to constitutional right, power, privilege, 
or immunity; (3) in excess of statutory jurisdiction, 
authority, or limitations, or short of statutory right; 

(4) without observance of procedure required by law; 

(5) unsupported by substantial evidence in any case 
subject to the requirements of sections 7 and 8 or other¬ 
wise reviewed on the record of an agency hearing pro¬ 
vided by statute; or (6) unwarranted by the facts to 
the extent that the facts are subject to trial de novo by 
the reviewing court. In making the foregoing deter¬ 
minations the court shall review the whole record or 
such portions thereof as may be cited by any party, 
and due account shall be taken of the rule of prejudicial 
error. 

RULES INVOLVED 

The Sections of the Rules and Regulations of the Federal 
Communications Commission which are involved on this 
appeal are: 

Sec. 1.321 Application for voluntary assignment or 
transfer of control; broadcast—(a) Applications for 
consent to the assignment of a construction permit or 
license for an AM, FM, television or other broadcast 
station or for consent to the transfer of control of a 
corporation holding such a construction permit or 
license shall be filed with the Commission on FCC Form 
1 No. 314 (Assignment of License) or FCC Form No. 315 
(Transfer of Control). Each application shall be ac- 
1 companied by a copy of a proposed notice in a form 
prescribed by the Commission which notice the licensee 
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or permittee shall cause to be published at least twice 
a week for the 3 weeks immediately following the filing 
of such application in a daily newspaper of general 
. circulation published in the community in which the 
station is located. The notice shall state the terms and 
conditions of the proposed assignment or transfer^ the 
name of the proposed assignee or transferee, hnd, 
further, that any other person desiring to purchase the 
facilities upon the same terms and conditions may file 
an application to this effect with the Federal Com¬ 
munications Commission within 60 days from the |Iate 
of the first publication of the notice, which date shall 
^J)e expressly set forth therein. Upon receipt of the ap¬ 
plication, the Commission itself will issue a similar 
public notice stating the terms and conditions of the 
proposed sale and stating that others may file competing 
applications for the same facilities upon the ^ame 
terms and conditions. 

(b) No action on any such application will be taken 
by the Commission for a period of 60 days from the 
date of first publication, during which time any person 
desiring to purchase the facilities upon the same terms. 
and conditions may file a competing application. In 
the case of such competing application, it shall be 
. necessary for the applicant to execute only so much of 
the application form as relates to the proposed assignee 
or transferee—F.C.C. Form No. 314, part II, and Form 
No. 315, part III. 

• (c) If no competing application is filed during! this 
60-day period, the Commission will consider the i>rig- 
inal application upon its merits and will grant it if it 
appears from an examination of the application and 
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supporting data that public interest will be served 
thereby; otherwise it will be designated for hearing. 
If, during such 60-day period, any other application is 
filed, all such applications will then be considered si¬ 
multaneously upon their merits, and if, upon such con¬ 
sideration, it appears that the proposed assignee or 
transferee selected by the licensee is the best qualified 
and that the transfer would otherwise be in the public 
interest, the Commission will grant the original ap¬ 
plication without a hearing. If the Commission is un¬ 
able to make such a determination upon consideration 
of the several applications, the original application 
and all competing applications will be designated for 
hearing, to be heard in a consolidated proceeding, to 
determine among other things which of the applicants 
is best qualified to operate the station in the public 
interest 

X . 

(d) If, at the conclusion of such hearing, the Com¬ 
mission is of the opinion that the proposed assignee 
or transferee selected by the licensee is the best qualified 
and that the transfer is otherwise in the public interest 
an order will be entered granting the original applica- 
1 tion. However, if the Commission is of the opinion that 
one of the other applicants is the best qualified and 
1 that a transfer is otherwise in the public interest, an 
order will be entered denying the original application 
1 and stating that the Commission’s consent to an as¬ 
signment of the license or construction permit or to the 
transfer of control of the corporate licensee or per¬ 
mittee to such competing applicant w T ill be given pro- 
' vided the licensee or permittee and such competing ap¬ 
plicant enter into and file with the Commission within 
30 days from the date of such order a contract for the 
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assignment of the license or construction permit, <jr the 
transfer of control of the licensee or permittee, to 
such competing applicant upon the same terms and 
conditions as stated in the original application or upon 
such other terms and conditions as the parties may 
agree upon and which new terms and conditions the 
Commission shall find to be in the public interest. 


Sec. 1.390. Petitions for reconsideration or for re¬ 
hearing.— 

• . . .. • j 

(b) Where an application has been granted dr de¬ 
nied after hearing, petitions for rehearing mdy be 
filed within 20 days after public notice is given <|f the 
Commission’s action in granting or denying the ap¬ 
plication. Petitions for rehearing by persons not par¬ 
ties to the Commission’s hearing will not be granted 
unless good cause is shown as to why it was not pos¬ 
sible for such person to participate earlier in the Com¬ 
mission’s proceeding. 

: (e) Petitions for reconsideration or rehearing filed 

under this section may request (1) reconsideration, 
either in cases decided after hearing or in cases j>f ap¬ 
plications granted without hearing; (2) rearguinent; 
(3) reopening of the proceeding; (4) amendment of any 
findings; or (5) such other relief as may be appropriate. 
Such petition shall state specifically the form of relief 
sought and, subject to this requirement, may contain 
alternative requests. Each such petition shall state with 
particularity in what respect the decision, order lor re¬ 
quirement or any matter determined therein is claimed 
to be unjust, unwarranted, or erroneous, and wfth re- 
speet to any finding of fact must specify the pages of 


record relied on. Where the petition is based upon a 
claim of newly discovered evidence, it must be ac¬ 
companied by a verified statement of the facts relied 
upon, together with the facts relied on to show that the 
petitioner, with due diligence, could not have known or 
discovered such facts at the time of the hearing. 

Section 1.196(a) of former Rules of Practice and Pro- 
dure: 

Sec. 1.196. Notice of hearing under part I of title 
HL—In cases arising under part I of title HI of the 
Act notice of applications received and action thereon 
shall be given in the following manner: 

(a) By publishing the notice of hearing in the Fed¬ 
eral Register not less than 30 days in advance of the 
hearing date. 

Section 1.803 of present Rules and Regulations: 

Sec. 1.803. Notice of hearing.—Reasonable notice 
of hearing will be given to all parties to a proceeding. 
Such notice shall include: 

(a) A statement as to the time, place and nature of 
'the hearing. Where the time and place cannot be 
- 1 designated in the initial notice, the notice will indicate 

that the time and place will be designated by subsequent 
notice. 

4 

(b) A statement as to the legal authority under 
which the hearing is to be held. 

(c) A statement of the matters of fact and law 
involved in the hearing. 
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APPENDIX B I 

Before the 

FEDERAL COMMUNICATIONS COMMISSION 

Washington, D. C. 

Docket No. 6611 

File No. B2-R-715 

In re Application of 

CHARLESTON BROADCASTING 
COMPANY (WCHS) 

Charleston, West Virginia 

For renewal of license 

DECISION * | 

BY THE COMMISSION: (Commissioner Hyde noi par¬ 
ticipating; Commissioners Durr and Jones dissecting) 

<1. These proceedings are upon an application of the 
Charleston Broadcasting Company, Charleston, West Vir¬ 
ginia, for renewal of license of its Station WCHS, Charles¬ 
ton, West Virginia, for the period beginning June 1 3 1944. 
The said application was designated for hearing by the 
Commission upon issues designed to determine, in sub¬ 
stance, full information concerning the nature and Extent 
of any interest that the applicant or its stockholder^ may 
have had in other broadcasting stations, particularly Sta¬ 
tion WGKV, Charleston, West Virginia, licensed to the 
Kanawha Valley Broadcasting Company; whether any such 
interests were reported to the Commission as required by 
the Commission’s Rules and Regulations; and whether the 
statements and representations made to the Comnlission 




from time to time by or on bebalf of the applicant or its 
stockholders have fully and accurately reflected the facts 
concerning such other interests. 

2. After some delay due primarily to the unavailability 
of Mr. John A. Kennedy, principal stockholder in the ap¬ 
plicant corporation and at the time of the hearing on active 
military duty, hearings in this matter were held on April 
9 and 17, 1945, and October 15 and 31, 1945, before a pre¬ 
siding officer duly appointed to preside in this case. Pro¬ 
posed findings have been filed by the applicant herein and 
have been duly considered in our findings and conclusions 
set forth below. 

Findings of Fact 

3. The Charleston Broadcasting Company is a West Vir¬ 
ginia Corporation and the licensee of Station WCHS, 
Charleston, West Virginia, and Station WBLK, Clarksburg, 
West Virginia. Mr. John A Kennedy, President of the 
Corporation, and his wife own approximately 84% of 
its outstanding stock. Mr. Kennedy’s radio interests also 
include the Ohio Valley Broadcasting Corporation, licensee 
of Station WPAB, Parkersburg, West Virginia, a wholly 
owned subsidiary of the applicant herein, and Kennedy 
and his wife have a 48% stock interest in WSAZ, Inc., 
licensee of Station WSAZ, Huntington, West Virginia. 
These four stations have been operated as the West Vir¬ 
ginia network. The record before us presents the question 
whether for a period of time subsequent to the grant of a 
permit for construction of station WGKV, Charleston, 
West Virginia, the applicant herein, or Kennedy, also held 
any interest in the Kanawha Valley Broadcasting Com¬ 
pany, licensee of Station WGKV, and whether, if any such 
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as 


interests were not reported, the failure to report them w] 
under such circumstances as to warrant a denial of the 
instant application. 


4. On July 13, 1938, a construction permit was issued to 
the Kanawha Valley Broadcasting Company, effective July- 
23,1938, for the construction of Station WGKV, Charleston, 
West Virginia, to operate on the frequency 1500 kc— 
hanged to 1490 kc in February 1941—unlimited time, with 
100 watts power. At the time this permit for station 
WGKV was issued to the Kanawha Valley Broadcasting 


Company, a West Virginia corporation, all the stock 


m 


that company consisting of 250 shares of stock with a par 
value of $100 per share, was owned by Mr. William |A. 
Carroll. This stock is referred to below as the WGKV 
stock. Mr. John A. Kennedy, President and principal 
stockholder in Charleston Broadcasting Company, licen¬ 
see of Station WCHS, the only other broadcasting station 
then in Charleston, had opposed a grant of the construc¬ 
tion permit for Station WGKV. 


■ 5. Some time in the fall of 1938 Mr. Kennedy conferred 
with Mr. George Porter, then Assistant General Counsel 
of the Commission, in charge of the Broadcast Division, 
and inquired whether or not it was necessary to report Op¬ 
tions for the purchase of stock in radio stations to jhe 
Commission. He was advised by Porter that it was iot 
necessary to report such options. Shortly after this con¬ 
ference Kennedy approached Carroll and offered to con¬ 
struct Station WGKV and pay all the costs of such con¬ 
struction in return for 49% of the stock in the licensee of 
Station WgKV and an option to purchase an additiohai 
11% of the stock for twenty-five hundred dollars ($2500). 
This proposal was accepted by Carroll and the option for 
purchase of 11% of the stock was issued to Kennedy shoijtly 
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after construction began. On September 18, 1939, construc¬ 
tion and installation of the broadcast facilities of Station 
WGKV was largely completed and several days later a 
certificate dated September 21, 1939, for 122 shares of the 
WGKV stock—19% of the total of such stock—was issued 
in the name of William A. Carroll who, under date of Sep¬ 
tember 25,1939, endorsed the stock certificate in blank and 
gave custody of the certificate to Kennedy. However, the 
corporate records continued to show ownership of such 
stock in the name of Carroll, since it was agreed between 
Carroll and Kennedy that Kennedy would not have the 
stock in his name or dispose of it or exercise any control 
over the affairs of Station WGKV until he had satisfied 
all of the debts he had incurred in the construction of the 
station. 

6. By November or December 1940 Kennedy had met all 
of these obligations with the exception of certain attorney’s 
fees in the amount of $1500, or was in a position to meet 
all such obligations. Accordingly, for the first time, under 
the terms of his agreement with Carroll, Kennedy was in a 
position to exercise any control over the stock. He was also 
at that time financially able to exercise the option which 
he held for purchase of an additional 11% of the stock in 
WGKV. Accordingly, about that time he visited the office 
of the then Chairman of the Federal Communications Com¬ 
mission and after advising the Chairman that he, Kennedy, 
was in a position to obtain control of another local station, 
inquired whether the Commission might approve such a 
transfer of control. Kennedy testified that the Chairman 
expressed his strong belief that the Commission *would not 
approve such a transfer of control. Thereupon Kennedy 
decided to sell his interest in Station WGKV, and during 
the period, December 1940-January 1941, he negotiated 
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and concluded an agreement with one A. H. Crawford Holder 
which Crawford purchased the 49% interest of Kennedy 
in the WGKV stock and the option held by Kennedy] for 
purchase of an additional 11% of such stock. Kennedy jthen 
took an option from Carroll for the remaining 40% oi the 
stock in WGKV which was not involved in the sale to 
Crawford. He retained this 40% option until the beginning 
of 1942 when he sold that option to Worth Kramer, who 
also at the same time acquired the 11% option held by 
Crawford. 

7. The first studios of WGKV were constructed in the 
WCHS auditorium. This agreement was made by Kennedy 
and Carroll in the interest of economy in operation of both 
stations. Mr. Kennedy testified that he had at no time ex¬ 
ercised any control over the operation of Station WGKV, 
nor had any of his employees exercised or attempted to 
exercise such control. Mr. Kennedy did testify, however, 
that the first manager of Station WGKV was initially 
recommended to Mr. Carroll by him through Mr. Chernoff, 
his radio manager, and that he did negotiate a network 
contract for WGKV in conjunction with a contract which he 
was negotiating for his station in.Clarksburg, West Vir¬ 
ginia. The only testimony to the contrary is in the testimony 
of Mr. Sowers, the first manager of WGKV, who alleged 
that he was supplied with a list of prospective advertisers 
with instructions to “lay off” those indicated on the lisx and 
that he received instructions from Mr. Chernoff, manager of 
WCHS, and Miss Mercer, Mr. Kennedy’s former secretary, 
who also mentioned the list and said that she exercised some 

• I . 

supervision of WGKV’s books. Miss Mercer, however^ was 
discharged in 1941 and admitted that she was antagonized 
by Mr. Kennedy’s conduct with respect to the employment 
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of certain auditors to manage his office. However, Mr. 
Kennedy and Mr. Cliemoff both emphatically denied that 
any control of radio WGKY was ever exercised or at¬ 
tempted either by themselves or any employees under their 
supervision. On the basis of this record, the Commission 
is unable to find that Mr. Kennedy exercised any control 
over Station WGKY as a stockholder or part owner. 

8. During the period in 1938 when Carroll and Kennedy 
first reached their agreement through the end of 1940 the 
Charleston Broadcasting Company filed a number of state¬ 
ments with the Commission concerning its interests and 
those of its stockholders in other radio broadcasting sta¬ 
tions. On each of these applications inquiry was made con¬ 
cerning other interests of the applicant in the field of radio 
broadcasting, and the answers to these questions in the 
applications filed by Charleston Broadcasting Company did 
not report any interest of Kennedy in Station WGKV. 

CONCLUSIONS 

1. Two serious questions confront us in this case. The 
first is whether Kennedy, principal stockholder in the ap¬ 
plicant, possessed any interest in Station WGKV between 
the years 1938-1942 which the applicant was, under the 
Commission’s regulations, required to report to the Com¬ 
mission. If he possessed any such interest, the second 
question is presented whether the failure of the applicant to 
report the interest of Kennedy resulted from inadvertence 
or misunderstanding, or whether it represented a design 
on the part of Kennedy to conceal his interest in Station 
WGKV. 


2. As to the first question, we must hold that the interests 
involved should have been reported to the Commission. 
These interests were option contracts for the purcha.se of 
stock in a radio station and an executory contract for the 
purchase of stock in a radio station, under which title 
would not pass to the promissor until all conditions were 
performed or all consideration promised should be fur¬ 
nished. The applications filed by applicant on July 21,1939, 
and November 29,1939 (File No. B2-PT2334, B2-P-807, and 
B2-P-2739), which were for increase in power and other 
changes in conditions under which WCHS operation was 
authorized, contained the following question: 

“16. If applicant, or any partner, officer, member 
of the governing board, director, or principal stock¬ 
holder has, or has had, any interest of any character 
whatever in, or any connection with, any of the fol¬ 
lowing, there is submitted herewith a full and complete 
disclosure of the nature and extent of the interest in 
or connection with each. (If neither applicant, nor 
any of said parties, has, or has had, any such interest 
or connection, so state.) 

(a) . . . 

(b) Any radio broadcast station?-— 

This question calls for “a full and complete disclosuife of 
the nature and extent” of “any interest of any character 
whatever in, or any connection with . . . (b) any broad¬ 
cast station.” This question is certainly broad enough in 
scope to encompass an option agreement or an executory 
agreement for the purchase of stock in a broadcast station. 
The interests may not mature into full ownership because 
the option may not be exercised, or because the conditions 











of the executory contract may not be •wholly fulfilled; never¬ 
theless they are in fact substantial and valuable interests 
which may be exercised and which are entitled to legal 
protection. 

3. Although the interests involved should have been re¬ 
ported by the applicant to the Commission, we are unable 
to find that the failure to report in this case was intentional 
and designed to conceal the facts from the Commission. We 
must find, rather, on the evidence before us, that the ap¬ 
plicant acted in good faith. First, as to the option held by 
Kennedy for the purchase of 11% of the stock of Station 
WGKV, Kennedy testified that he has inquired of Mr. 
George Porter, then Assistant General Counsel in Charge of 
Broadcasting, whether an option for the purchase of stock 
of a broadcast station is the type of interest which must be 
reported to the Commission, that Mr. Porter informed him 
that such an interest need not be reported, and that as a 
result of this statement of Mr. Porter, he did not report the 
option because he believed that he was not required to do 
so. We must therefore conclude that while Kennedy acted 
erroneously in failing to have the option reported, he acted 
in good faith, believing that he was not required to do so. 

4. As to the interest in 49% of the stock of WGKV, 
Kennedy testified that since all the consideration promised 
by him had not been furnished, and the condition upon which 
he was to assume ownership of the stock had thus not been 
fulfilled, he believed that he did not possess an interest in 
WGKV which he was required to report. For the reasons 
set out above in the findings, we are unable to conclude that 

i 

Kennedy exercised any control over the affairs of Station 
WGKV, or otherwise acted in a manner inconsistent with 
the status which he described in his testimony. We, there- 
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fore, conclude that the applicant’s failure to report the 
49% interest of Kennedy in Station WGKV was the result 
of misunderstanding, and was without intent to conceal 
the facts from the Commission. Under these circumstances, 
we cannot conclude that a failure to observe the Commis¬ 
sion’s requirements resulting from misunderstanding re¬ 
flects so adversely upon the applicant’s qualifications to be 
a licensee as to require a denial of its application for re¬ 
newal. Cf. Buffalo Broadcasting Company, Docket Nos. 
5324 and 6325, adopted December 19,1945. 1 

5. IT IS, THEREFORE, ORDERED this 26th day of 
November, 1947, that application of Charleston Broad¬ 
casting Company BE AND IT IS GRANTED. 

FEDERAL COMMUNICATIONS COMMISSION* 

T. J. Slowie J 
Secretary 

RELEASED: December 2, 1947. 

. : 

•Dissenting Opinion of Commissioner Durr 

I do not t hink the record supports the finding that ap¬ 
plicant’s failure to report the 49 per cent interest of Mr. 
Kennedy in Station WGKV was the result of misunder¬ 
standing and was without intent to conceal. On the con¬ 
trary,- it seems to me that the record clearly requires the 
opposite conclusion. 


* Commissioner Jones voted for a denial of the application for renewal 
of license of Station WCHS. 





Therefore, I think that the action taken by the Commis¬ 
sion in the cases of Broadcasting Service Organization, Inc. 
( WORL ), Docket No. 6626, October 15, 1947, and WOKO, 
Inc. v. Federal Communications Commission, 329 U. S. 223 
(1946), WOKO, Inc., Docket No. 6486, Memorandum Opin¬ 
ion and Order, April 4, 1947, and in the case of Kanawha 
Valley Broadcasting Company (WGKV ), Docket No. 6558, 
November 28,1947, requires a denial of the application for 
renewal of the license of Station WCHS. 
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APPENDIX C 

Memorandum of October 25, 1941, from David Deibler, 
Chief, Section 310(b) of the Law Department, Federal 
Communications Commission, to Mr. Lucien Hilmer, -As¬ 
sistant General Counsel in Charge of Broadcasting, Fed¬ 
eral Communications Commission (pp. 5034-5037, Volume 
39, Hearings Before the Select Committee To Investigate 
Federal Communications Commission, House of Represen¬ 
tatives U. S. 78th Congress): . j 


“The attached letter from Attorney Joseph A. Hines, 
Boston, of September 26th is in furtherance of earlier 
correspondence in 1939 and 1941 in which we asked him 
to give us all the information he had. He still has not 
furnished such information as would enable us to take 
any possible constructive action. The question is 
whether we shall pursue this correspondence further 
with him. 

“I have had Miss Marvick chart all the transfers 
with regard to WORL (formerly WBSO) since 19i*4 
(see attached table). From Mr. Hines’ letter, it would 
appear that he is talking about the matter of Crock- 
well, Eynon and Phelan transferring their stock after 
the Commission had granted an application for trans¬ 
fer of control (Bl-TC-33) to them, which was in 1935. 
According to the table, you will note that on Decem¬ 
ber 3, 1935, the Commission granted the application 
for transfer of control to them from Babson’s Statis¬ 
tical Organization. Crockwell received 400 shares 
(40%) of the 1,000 shares outstanding; Eynon aid 
Phelan each received 300 shares (together 60%) of 
the outstanding stock. On July 29, 1936, under In 
amendment to the Articles, 1,000 new shares of Class 
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B common voting stock were issued, half of which was 
issued to Robert Nordblom, a new stockholder. The 
remaining 500 shares were issued to Crockwell, Eynon 
and Phelan in the following respective amounts: 200, 
150, and 150 shares. At the same time, the former out¬ 
standing common voting stock was converted into Class 
A preferred non-voting. The effect of this amendment 
was to give the three individuals 50% of the voting 
stock rather than 100%. Technically, there resulted a 
divestment of control over the corporation by the three 
parties named. 

“Thereafter, on March 25, 1937, Eynon and Phelan 
each transferred all of their 150 shares of voting stock 
and Nordblom transferred 100 of his 500 shares of vot¬ 
ing stock to Harold Lafount, well known representative 
of Arde Bulova. Thereafter, on September 30, 1938, 
Crockwell transferred an additional 200 shares (of his 
400 remaining shares) of voting stock to Sanford 
Cohen. After these transfers of March 25, 1937 and 
September 30, 1938, the voting stock was held as fol¬ 
lows : 

“Lafount 400 shares 

! “Sanford Cohen 200 shares 

' “Nordblom 400 shares 


« 

Total 1,000 shares 


“Thus, Crockwell, Eynon, and Phelan, to whom the 
transfer was made in 1935, held no voting stock what¬ 
soever. 

“According to the records, the information with re¬ 
spect to these stock transfers, etc., was reported 
promptly, as required by Section 43.1 of the Com¬ 
mission’s rules. In view of the fact that there has been 



• 87 




/“•Ov- •. .. . 


/ r ‘- ^ V • t ‘ 

‘i-" 


no attempt to mislead the Commission, and that the 
transfers took place in 1936 and 1937, I see no pur¬ 
pose to be served at this time by presenting the mat¬ 
ter to the Commission in connection, with the station’s 
application for renewal of license. I recommend, how¬ 
ever, that the facts be borne in mind and to this eijid 
placed in the folder of WORL, to be considered in 
connection with whatever rules on duplicate ownership 
may be adopted by the Commission pursuant to Order 
84 of August 5, 1941. 


“David H. Deibler, 

‘Chief, Section 310(b), Law Department” 
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This is an appeal under Section 402 (b) of the Communica¬ 
tions Act of 1934, as amended,, 47 U. S. C. § 402 (b), taken on 
November 3, 1947, by the appellant, Broadcasting; Service 
Organization, Inc., licensee of radio station WORL, Boston, 
Massachusetts, from a decision of the Federal Communications 
Commission (J. App. 539-564) ,* appellee herein, adopted 
April 21, 1947, and made final by a Memorandum 
Opinion and Order adopted October 15, 1947 (J. App. 000), 
denying appellant's application for renewal of its license for 
station WORL, and dismissing as moot an application for 
transfer of control *of appellant from its present stockholders 
to the Bitner Broadcasting Company. 

On May 27, 1944, appellant filed an application for renewal 
of its station license for radio station WORL, Boston, Massa¬ 
chusetts, expiring August 1, 1944 (J. App. 14r-15). On June 
13, 1944, the Commission, being unable to determine from an 
examination of the application that a grant would serve -the 
public interest, designated the application for hearing, pursu- 

. , i. 

1 In this brief, references to the printed Joint Appendix appear as (J. 
App. —) and references to the original record filed with this Court appear as 
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ant to Section 309 (a) of the Communications Act of 1934, as 
amended, on issues set out in the notice of designation for hear¬ 
ing, released July 8,1944 (J. App. 16-18).* 

A temporary authorization was granted appellant to operate 
station WORL, pending conclusion of the hearing and deter¬ 
mination of its application. The appellant has at all times 
subsequently continued to operate its station on a series of such 
temporary authorizations, and in doing so at present. 

Hearings were held on September 22 and 23, October 18 and 
December 5, 1944, in Washington, D. C., and on November 
20, 1944, in New York, N. Y., Jbefore P. W. Seward, Esq., the 
presiding officer designated by the Commission (J. App. 20). 
Testimony on behalf of the applicant was given by Harold A. 
Lafount, President* Director and a stockholder of the licensee 
corporation, Sanford Cohen, a Director and stockholder, and 
George Cohen, Treasurer, and a stockholder. Morris Zinne- 
man, Arde Bulova, and Robert C. Nordblom were called by, 
and testified a? witnesses for, the Commission (J. App. 21, 225, 
279,298,304,320). 


* The issues specified in the notice of designation for hearing are as follows: 
t X. To determine who are the present owners of the stock of the applicant 
corporation, and when and from whom said stock was acquired. 

2. To determine whether the license granted to the applicant corporation, 
or the rights or responsibilities incident thereto, have been in any manner, 
either directly or indirectly, transferred, assigned, or disposed of without 
the consent of the Commission, as provided by the Communications Act of 
1934, as amended, and particularly Section 810 (b) thereof. 

3. To determine whether the statements and representations made in the 
various applications, documents, and reports filed with the Commission on 
behalf of the applicant, by its officers, directors, and/or agents, have fully 
and accurately reflected the facts concerning the ownership and distribution 
of the stock of the'company. 

4. To determine whether the applicant’s officers, directors, stockholders, 
and/or agents, or either of them, have made false statements and representa¬ 
tions to the Commission as to the ownership, transfer, and/or control of the 
stock of the applicant 

5. To determine whether all contracts and agreements which have been 

entered into by applicant’s officers, directors, stockholders and/or agents, 
relative to the sale and transfer of the stock of the applicant corporation, 
have been reported to the Commission as required by Section 43.1 of the 
Boles and Regulations. ; 

6. To determine whether in view of the facts adduced under the foregoing 
issues, public Interest, convenience, or necessity would be served by granting 
the instant application. 
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After submission of proposed findings of fact and conclusions 
by the appellantron January 13, 1945 (J. App. 447-474), the 
Commission, on October 24,1945, issued its proposed decision 
looking towards the denial of appellant’s application (J. Appj 
475-502). Exceptions to the proposed decision, accompanied 
by a Memorandum Brief, were filed with the C ommissio n by 
the appellant cm November 27, 1945 (J* App. 503-538) and 
oral argument was held before the Commission on January 
24,1946. 

On August 26,1946, appellant and the Bitner Broadcasting 
Company filed a joint application requesting Commission’s 
consent under Section 310 (b) of the Communications Act 
and pursuant to the requirements of Section 1.321 of the Com¬ 
mission’s Rules and Regulations for transfer of control of th4 
appellant from its present stockholders to the Bitner Broad¬ 
casting Company for a consideration of $200,000 (J. App. 606)} 

On April 21,1947, the Commission adopted its final decision 
denying appellant’s application for renewal of license (J. Appl 
539-568). On the basis of the evidence presented at the hear¬ 
ings, set out and discussed in Point I, infra pp. 6-38, the Com-f 
mission made findings of fact from which it concluded that the 
appellant had made false and misleading reports concerning 
certain transactions to the Commission, that it had failed to 
report other transactions with respect to which it was under ^ 
duty to supply the Commission with information, and that it. 
had reported still other transactions only at long intervals after 
they should have been reported under the Commission’s Rules 
and Regulations. The Commission also found that these var¬ 
ious deficiencies in the performance of appellant’s obligations 
as a licensee to make reports to the Commission were the result 
of wilful disregard of its duties as a licensee. The Commission, 
therefore, concluded that the grant of appellant’s application 
for renewal of its station license would not serve the public 
interest, since the appellant’s actions had demonstrated that ii 
lacked the requisite character qualifications to continue to be 
entrusted with the duties and responsibilities of a radio station 
licensee. 

On May 13,1947, appellant filed a petition for rehearing and 
reconsideration pursuant to Section 405 of the Communications 
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Act (J. App. 569-597). On July 28,1947, the Commission is¬ 
sued an order designating the petition for rehearing for oral 
argument and ordering that such argument be directed to the 
findings of fact and conclusions of law of the Decision of April 
21, 1947 (J. -Appr. 598-599). Oral argument pursuant to this 
order was heH before the Commission on October 8, 1947 (R. 
935 el seq.). On October 15,1947, the Commission adopted a 
Memorandum Opinion and Order reaffirming and adopting the 
decision of April 21,1947, “as the Commission's final decision 
in the matter,” with the exception of a paragraph concerning 
the temporary extension of license for station WORL which is 
not material to this appeal (J. App. 600-601). Commissioner 
E. K. Jett dissented from both the Decision of April 21,1947, 
and the Memorandum Opinion and Order of October 15,1947, 
{J. App. 565-568, 502-605). Appellants then brought this 
appeal ; 

SUMMARY 07 ARGUMENT 

I 

The record of the hearing in this case affords substantial evi¬ 
dence for the Commission's findings that the appellant wilfully 
and knowingly concealed, misrepresented, and inordinately de¬ 
layed the reporting of information concerning transfers of the 
stock of the licensee corporation between March 1937, when 
the present stockholders, Lafount and Sanford and George 
Cohen, first bought into the corporation, until November 1943, 
These activities consisted not only in the complete concealment 
until November 1943, of information concerning transfer of 
300 shares of voting stock from Nordblom to the Cohens in 
March 1937, and an additional 100 shares from Nordblom to 
George Cohen in 1940, but in addition, every other transfer 
of stock to either Lafount or the Cohens during this period 
was either not reported at the time it should have been reported 
or the reports made concerning such transactions did not con¬ 
tain the true facts known to appellant. The explanations ad¬ 
vanced by appellant for its various derelictions are inconsistent 
with uncontroverted testimony and documentary evidence in 
the hearing record and do not establish that appellant acted in 





good faith in its dealings with the Commission, but on the other 
hand, fortify the Commission's conclusion that, in reporting its 
various activities to the Commission, the appellant has given 
only such information, and at such times as suited its own 
private interests. The record, itself, clearly and convincingly 
supports the Commission’s findings of fact and the conclusions 
of law based on these facts. No findings as to the credibility 
of any of the witnesses, nor their demeanor is necessary to 
support the Commission’s conclusions, and, in fact, any find¬ 
ings of a contrary nature would, in the light of the undisputed 
evidence in the record, be unsupported by the record. 


The Commission properly concluded that the record of the 
applicant in wilfully withholding information and in-supplying 
false and misleading information in its dealings with the Com¬ 
mission demonstrated that the applicant lacks the necessary 
qualifications of a radio broadcast licensee, -and that the ap- 
pliction for renewal of license-should be denied. Federal 
Comrmmications Commission v. WOKO, Inc., 329 U. S. 223; 
Calumet Broadcasting Corporation v. Federal Cornmumcatiofts 
Commission, 160 F. (2d) 285; Mester v. United States, 70 K 
Supp. 118, affirmed, 332 IT. S. 749. Where the record discloses 
that the appellant acted with’consistent and gross disrega|rd 
for their obligations as broadcast licensees, and made false re¬ 
ports to the Commission when they knew the facts* and were 
aware of their obligation to report them, the fact that t!he 
Commission made no finding as to the underlying motive for 
the appellant’s actions cannot detract from the conclusions 
which it was able to draw from the facts in the record before it. 


The Commission properly dismissed the application to trans¬ 
fer control of appellant corporation to the Bitner Broadcasting 
Company as moot, since the previously issued regular license 
had expired and appellant’s application for renewal of station 
license had been denied after a full hearing. Under the Cir¬ 
cumstances no separate hearing on the transfer application was 
necessary or appropriate. 
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L The Commission’s conclusion that Appellant is unqualified 
to be a licensee is bused upon findings clearly supported by 
substantial evidence in the record 

i 

A. There is substantial evidence to support the findings on the basis of 
which the Commission concluded that applicant's record of misrepre¬ 
sentation and delay in its dealings with the Commission demonstrate 
that a renewal of appellant’s license for radio station WORL would not 
serve the public interest, convenience or necessity . 

As the findings and conclusions of the Commission in its 
decision make clear, over the entire period of control of the 
licensee by its present stockholders, from March 1937, when 
they first acquired a majority of the voting stock of the licensee 
corporation, until November 1943, the history of the licensee’s 
dealings with the Commission was one of consistent misrepre¬ 
sentation and delay. During that period, true and accurate 
disclosures of those of the licensee’s activities, with which it 
was required to acquaint the Commission, under the Com¬ 
munications Act of 1934, as amended, and the Rules and Regu¬ 
lations of the Federal Communications Commission, were made, 
if at all, only as it suited the personal convenience of the 
licensee’s principal stockholders. Many of the matters which 
were either not reported at the time they occurred or reported 
incorrectly, are, in themselves, matters of such obvious impor¬ 
tance that lapses as to them could not be explained in terms of 
inadvertence or neglect. And the explanations offered by ap¬ 
pellant, far from establishing any good faith, dispel it. For the 
explanations are obviously afterthoughts inconsistent with the 
facts established by the record. The record thus reveals a pat¬ 
tern of behavior by the licensee over a considerable period of 
time, reflecting a persistent disregard for the requirements of 
the Rules and Regulations of the Commission under which it 
was licensed to operate, which fully justified the Commission’s 
conclusion that the appellant lacked the requisite character 
qualifications and that therefore any further renewal of license 
would not be in the public interest. 

The record and the findings of fact clearly show that during 
the period between March 1937 and November 1943, the 
licensee was guilty of inordinate delay in making required re- 
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ports, or failed to make such reports, or made false reports 
with respect to no less than six transactions, most of which in¬ 
volved more than one failure to live up to the requirement^ of 
the Communications Act and the Commission’s Rules aind 
Regulations. These transactions are: 

1. The original transaction of March 25,1937, involving the 
purchase of 700 shares of Class B stock by Lafount and the 
Cohens and the failure to report a transfer of 300 of these 
shares to the Cohens until November 1943. A related pur¬ 
chase of 100 shares of Class B stock by George Cohen frpm 
Nordblom in September 1940, which was also not reported 
until November 1943, is considered in connection with the fail¬ 
ure to report fully the original transaction. 

2. The ultimate purchase by Sanford Cohen of 200 shajres 
of Class B stock, pledged by Crockwell as security for a lcian 
of $5,000 from Bulova, after foreclosure by Bulova. Although 
Crockwell himself sold nothing to Sanford Cohen and received 
nothing from him , and Cohen assumed payment of the $5,000 
loan in acquiring the shares from Bulova, the transaction was 
reported to the Commission as a transfer from Crockwell to 
Cohen for a total consideration of $100 paid to Crockwell. 

3. The purchase by Lafount at public auction of 900 shares 

of stock from Crockwell on March 8,1939, for $2,450. No re¬ 
port of such transaction was made until April 15, 1940, oyer 
a year later. v j 

4. The transfer of 100 shares of Class A stock from Crock- 
well to Lester Endlar on June 29,1938. No report of the name 
of the transferor, the date of transfer, or the consideration paid 
for the transfer was ever filed with the Commission. 

5. The sale and delivery on September 24,1940, of 100 shares 
of Class A stock from Endlar to Lafount for $3,100. This gale 
was not reported to the; Commission until May 1, 1941, And 
in that report, March 31, 1941, was given as the date of the 
transfer and $3,500 as the “amount received” by Endlar. 

6. A statement introduced and verified by Lafount in the 
hearing on appellant’s 1937 application for increase in poster 
and hours of operation (Docket No. 4206) showed cash in the 
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banks of $25,362. In fact, as Lafount admitted at the hear¬ 
ing there was at that time only $362.11 in the bank, and the 
appellant did not have available the other $25,000 as an asset 
in any manner or form. 

These transactions and the relevant findings and evidence 
in the record on which they are based will be discussed in 
turn.* 

1. The transfers of 700 shares of Class B stock on March 25, 
1937, and 100 shares of Class B stock on September 24, 
1940, and the failure to report the transfer of 400 of these 
shares until November 1943 

The Transfer of March 25,1937. —At the beginning of 1943 
the appellant corporation was owned and operated by a group 
.of four men, George A. Crockwell, James K. Phelan, William 
H. Eynon, and Robert C. Nordblom. Stock in the licensee cor¬ 
poration consisted of 1,000 shares of no par Class B voting stock 
and 1,000 shares of Class A preferred stock. Crockwell owned 

200 shares of Class B and 400 shares of Class A. Phelan and 

\ 

Eynon each owned 150 shares of Class B and 300 of Class A, 
and Nordblom 500 shares of Class B (J. App. 357-358, 391). 

The station was heavily in debt and making no profit (J. App. 
41). In the early part of March 1937, Crockwell entered into 
negotiations with Harold Lafount for the sale of an interest 
in the corporation. Mr. Lafount had been a member of the 
Federal Radio Commission from 1927 to 1934, and was at 
that time in charge of all radio interests for Arde Bulova, 
including .a controlling interest in radio station WCOP in 
Boston (J. App. 22-23, 51-53). 

On March 16,1947, Lafount entered into an agreement with 
Crockwell and Nordblom. For a consideration of $48,000 he 
agreed to purchase 300 shares of Class B stock from Crock- 
well and 100 from Nordblom (J. App. 384-385). On the same 
date Crockwell and Nordblom entered into a separate contract 
with Eynon and Phelan, in which it was stated that Crock- 
well and Nordblom were about to enter into an agreement with 

* See appendix, infra, p. 50, for chart listing all the transfers of Class A 
and B stock from March 1937 until November 1943, together with appellant's 
reports of such transactions to the Commission. 
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Lafount for the sale* of 700 shares of Class B stock for $52,500, 
and that in consideration of a payment of $2,500 each [to 
Eynon and Phelan out of the $52,500 secured from the trans¬ 
action with Lafount, Eynon and Phelan were to transfer I to 
Crockwell all of their Class A and B stock in the corporation 
(J.App. 382-383). j 

On March 25, 1937, Nordblom, Crockwell, Phelan, Eynon, 
Lafount, and Ben S. Fisher, attorney for the Cohens and La- 
fount, met in the offices of Robert EL Davison tp dose the deal 
in accordance with these previous agreements. A temporary 
certificate for 400 shares of Class B stock was made outl to 
Lafount representing 150 shares each from Eynon and Phelan 
and 100 from Nordblom (J. App. 357, 25-26). Fisher, acting 
as agent for the Cohens, entered into a contract with Nordblom 
whereby “Ben S. Fisher, Agent,” bought 300 shares of Class B 
stock from Nordblom for $4,500 (J. App. 396). The temporary' 
certificate for these 300 shares was made out in Nordblom’s 
name indorsed in blank by him and turned ova: to Lafount 
(J. App. 30, 97,* 105-106). Lafount in turn gave Davison a 
cashier’s check for $52,500, the sum mentioned in the March 16 
contract between Eynon, Phelan, Crockwell, and Nordblom, 
and representing the $48,000 agreed upon in the contract With 
Crockwell and Nordblom of March 16, 1937, plus the $4,500 
agreed upon in the contract between Nordblom and Fisher) (J. 
App. 27, 382-385, 396). j 

On March 31, 1937, appellant filed with the Commission a 
report made out by Davison, clerk of the licensee, on March 
27,1937, showing that on March 25,1937, Nordblom had relin¬ 
quished 100 shares of Class B stock and Eynon and Phelan 
300 shares of Class B stock each, and that Lafount had pur¬ 
chased 400 shares of Class B stock, and that the “amount actu¬ 
ally paid for stock” by Lafount was $30,000 ( J. App. 399-400). 
No mention was made of the sale of an additional 300 shares 
of Class B stock by Nordblom. Instead, Usher, in submitting 
the report to the Commission attached a covering letter stat¬ 
ing “these reports show a change in ownership of a minority 
of stock of this corporation. * * *” (J. App. 446.) 

On April 15, 1937, the temporary certificates were replaced 
by new permanent certificates. Again a certificate for 300 



shares was made out in the name of Nordblom, indorsed in 
' blank by him, and sent by Davison to Lafount who turned it 
over to Sanford Cohen (J. App. 357,397-398). Cohen held this 
certificate in his possession until November 27, 1943, when he 
turned it into the corporation and had two new certificates 
made out in its place, one for 200 shares in the name of San¬ 
ford Cohen, the other for 100 shares in the name of his brother, 
George Cohen (J. App. 358). A report was filed with the Com¬ 
mission on December 2, 1943. This report stated that on No¬ 
vember 27, 1943, Nordblom had transferred 200 shares to 
Sanford Cohen for a total consideration of $3,334, and 100 
shares to George Cohen for $1,666 (J. App. 440). This was the 
first time that any report, application or other document filed 
with the Commisison by appellant indicated any facts other 
than that Nordblom was the full and unencumbered owner of 
the 300 shares (J. App. 409-429), although during the period 
between March 1937 and November 1943, appellant filed many 
sworn reports, applications and other records with the Com¬ 
mission purporting to set out in full the station’s ownership. 
Moreover, during the major part of this period of over 6 years . 
the Rules and Regulations of the Commission required all li¬ 
censees to make full disclosure to the Commission of all special 
arrangements, agreements or contracts, written or oral, affect¬ 
ing control of the licensee in any manner. 4 
; The Transfer of September 2J+, 19JfQ:—rOii September 24, 
1940, Nordblom sold, transferred and delivered 100 additional 

4 Broadcast Division Order No. 2, adopted August 21, 1934, and amended 
August 28 and September 11, 1934, which was in effect at the time of the 
transaction of March 25, 1937, provided that licensees should file in Sep¬ 
tember 1934, information as to any “arrangement or agreement with any 
person or corporation which may affect the conduct or control of the business 
of the licensee corporation,” but required only that licensees “shall inform 
the Commission of any changes subsequent to July 15,1934, in the ownership 
of stock In the licensee corporations.” This was superseded on May 11, 
1938, by Buie 340.01 which required all licensees to submit, among other 
information, within 30 days on Form 78, “information relative to all con¬ 
tracts (written or oral) or other instruments which affect or concern (1) 
the voting rights of any stock, (2) the ownership or control over the station 
or rights or interests therein.” Pursuant to this order, appellant filed form 
728 on July 11,1938, but to the above question the answer given was “none” 
<J r App. 433-135). Buie 340.01 definitely provided that “the term ‘contract’ 
as it appears on the forms • • • shall be construed to include every 





shares of Class B stock indorsed in blank, to Lafount for $1,500 
(J. App. 140-141). This certificate was turned over to George 
Cohen, who repaid Lafount the $1,500 (J. App. 144-145). 
These shares were also not transferred on the books of the com¬ 
pany and no report concerning the entire transaction was made 
to the Commission until November 1948. On November 9, 
1943, George Cohen surrendered the shares for transfer on 
the corporation’s books and a new certificate was issued to him 
(J. App. 356). On November 17, 1943, appellant reported 
that, on November 9,1943, Nordblom had transferred the 100 
shares to George Cohen for $1,500 (J. App. 439). Until this 
time, all reports to the Commission filed by appellant listed 
Nordblom as the sole and unqualified owner of the 100 shares 
(J. App. 426-429). Shortly after the sale of the 100 sharei in 
September 1940, Nordblom, who had been led to believe that 
his shares were necessary to permit a sale of the station by 
Lafount and the Cohens, discovered no such sale was con¬ 
templated and expressed his dissatisfaction with the deal (J. 
App. 336). This led to a longvseries of negotiations between 
Nordblom and Lafount culminating in the payment to Nord¬ 
blom of an additional $750 by Lafount on November 24,1943, 
fifteen days after George Cohen had taken the stock in his 
own name, and a week after the transaction had been reported 
to the Commission for the first time (J. App. 403-408). |No 
report of the payment of the $750 to Nordblom was ever made 
to the Commission. I 


contract, understanding or agreement, verbal or written. Verbal contracts 
shall be reduced to writing and certified copies thereof submitted.” 

Similar information was required to be submitted on Form 730 in the case 
of any changes subsequent to the initial report. On July 12,1938, the Com¬ 
mission renumbered its rules and Rule 340.01 became Section 4&1 of the 
Rules. This Section was identical with Rule 340.01, with one minor excep¬ 
tion irrelevant here, and utilized the same FCC Forms 728, 729 and 730. 
This Section of the Rules remained in effect without change until August 
2, 1945, and was therefore in effect in November 1943, and at the timp of 
the hearings on this application. 

In addition to the Form 728 filed July 11, 1938, appellant falsely stated 
in official reports that it had no contracts or agreements affecting stock 
listed as belonging to any person. Including the 300 shares listed as 
owned by Nordblom on at least three other occasions—on October! 25, 
1938 (J. App. 430-438), and on April 29, 1937 (J. App. 430) and June 
l8,~1937 (J. App. 431). The two latter reports were both made in direct 
response to specific requests for information from the Commission. 



Appellant's explanation for its failure to report the trans¬ 
actions .—Appellant’s explanation for its failure to report any 
transaction to the Commission concerning the 400 shares of 
Class B stock transferred from Nordblom to the two Cohens 
until November 1943, is based on a contention that the stock 
was not, in fact, transferred from Nordblom to the two Cohens 
until the two reported dates in November 1943, and that prior to 
sueh dates no sale of the stock had occurred which, under the 
Commission’s Rules and Regulations, should have been re¬ 
ported. The argument runs that in spite of the transactions 
of March 25,1937, and September 24,1940, by which Nordblom 
received the full contract price for his shares, and in return 
indorsed the new stock certificates for the shares in blank and 
delivered them, through Lafount, to the Cohens, no completed 
transfers occurred, or at least that Lafount and the Cohens 
honestly believed that no transfer had occurred, and, under the 
applicable state law, were entitled so to believe. 

Appellant’s story is that at the time of the March 25, 1937 
transaction, neither Lafount or Fisher knew how the Cohens 
wished the 300 shares allocated between themselves, and so, 
as a convenience, the temporary certificate was made out in 
Nordblom’s name, indorsed in blank by him and delivered to 
the Cohens; that the March 31,1937 report of the transaction, 
prepared in Boston by Davison on March 27, 1937, failed to 
mention the sale of the 300 shares because of this uncertainty 
as to the eventual disposition of their shares; but that before 
the Cohens could determine their relative holdings and new 
certificates be made out in their name, Crockwell started to 
complain about the transaction to Lafount, stating that he and 
Nordblom were dissatisfied, and that he wanted to rescind, get 
the station back, or work out some other settlement. Appellant 
further states that when the Cohens were informed of these 
complaints by Lafount they refused to proceed further with 
the transaction and to have the certificates for the 300 shares 
transferred on the licensee’s books until all claims against the 
stock had been cleared up (App. Br. 7-3). 

It is further alleged that in 1939, before these claims had been 
settled, the licensee, and Lafount and the Cohens, were in¬ 
formed of still other claims against the corporation—in the form 









and that these further claims confirmed the Cohens in their 
determination not to have the certificates placed in their name. 
Finally, it is alleged that almost immediately after the Septem¬ 
ber 1940 purchase of Nordblom’s additional 100 shares, Nord- 
blom himself expressed dissatisfaction with the terms of that 
transaction, and George Cohen, for whom the shares had been 
purchased by Lafouni, consequently refused to have the cer¬ 
tificate for these shares transferred to him on the appellant’s 
books until this matter could be settled with Nordblom (App. 
Br. 8-9). j 

Appellant, therefore, claims that the Cohens, acting with 
Lafount’s knowledge, were justified in refusing to accept the 
stock for transfer on the corporate books until the various claims 
were settled, that as soon as the claims were disposed of in 
November 1943, the transfer was made and reported to the 
Commission, that until such time no completed transfer had 
taken place, and the appellant was legally justified in believing, 
and in so reporting to the Commission, that Nordblom, rather 
than the Cohens, was the owner of the shares, or, at least, that 
if Lafount and the Cohens were mistaken in this belief, they 
were honestly mistaken, and acted at all times in “good faith” 
(App. Br. 24 et seq .). | 

The difficulty with this explanation is that it finds no support 
in either the facts, as they appear on the record, or the law. On 
the factual level it is dear that the alleged complaints relating 
to the stock were not and could not have been the reason for 
the Cohens refusal either to allow the certificates to be placed 
in their name on appellant’s book, or for refusing to report the 
transfers to the Commission. Moreover, even if the complaints 
had been the cause of the Cohens’ refusal to place the certificates 
in their own name, that fact would not have made the Cohens 
any less the true legal owners of the stock or excused their fail¬ 
ure so to report to the Commission. 

The insufficiency oj the explanations based on alleged com¬ 
plaints .—An examination of the evidence in the record mak es it. 

dear not only that substantial evidence exists for the Com- 

| 
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mission’s finding that this explanation is not the true one, but 
also that no. other finding could possibly be arrived at without 
completely ignoring the evidence. The undisputed facts in 
the record prove, beyond question of doubt, that the explana¬ 
tion offered is not and could not be true. 

Clarity in the presentation of this discussion is served by 
taking up first the transaction involving the 100 shares sold to 
George Cohen on September 24,1940. In this case the undis¬ 
puted facts show clearly that there was a complaint—that 
shortly after the sale * Nordblom discovered that the station 

was not going to be sold to a new group, as had been repre- 

* 

sented to him by Lafount as the reason for wanting to pur¬ 
chase Nordblom’s remaining shares, and complained vigorously 
of his dissatisfaction. Negotiations with respect to Nord¬ 
blom’s claim continued for a period of three years, culminating 
in. the series of letters, between Nordblom, Lafount, and 
Davison appearing in the record as Commission’s Exhibits 
12-16 (J. App. 403-408) and the payment by Lafount on 
November 24, 1943 of an additional $750 in settlement of the 
claim (a payment which was never reported to the Commis¬ 
sion), and acknowledgement of such payment by Nordblom 
on the same date. 

Meanwhile, the certificate for the 100 shares made out in 
Nordblom’s name, but indorsed in blank, was held by the 
Cohens. On November 9,1943, fifteen days before the settle¬ 
ment of Nordblom’s claim, and just at a time when negotiations 
were presumably at their height, George Cohen surrendered 
the certificate, and a new certificate was made out in his name 
on November 15,1943 (J. App. 356, 358, 439). Whatever the 
reason might have been for the surrender of the stock pn 
November 9,1943, it was not because Nordblom’s claim against 
it had been settled. Clearly, therefore, whatever the reason 

• The exact length of time between the September 24,1940, sale, and Nord¬ 
blom’s first expression of dissatisfaction is not given in the record. But, in 
view of the fact that Nordblom complained only after he discovered the 
station was not going to be sold, it is evident that some period of time must 
have elapsed. No explanation whatsoever is advanced why, prior to the 
first complaint, the certificate, indorsed by Nordblom in blank, was not 
transferred on the books of the corporation to George Cohen, then the 
appellant’s treasurer. 
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for not reporting the stock transfer earlier when it took plaice, 
it was not because of Nordblom's claim. And yet that is the 
only explanation which appellant has advanced with respect to 
this sale. , 

The facts concerning the Whitwell claims are equally con¬ 
clusive against appellant’s explanation. Here again there is 
no question about the existence of the claims or that Lafount 
and the Cohens were made aware of their existence, at least 
after May 29, 1939 (J. App. 359-361). This claim finally Ire- 
suited in a suit at law brought by Miss Whitwell in January 
1942, which was a suit for money (between $3,000 and $4,000) , 
and not against any specific stock interest, and which was won 
by the corporation (J. App. 31, 177-178, 261-2). . Hines, at¬ 
torney for Miss Whitwell, continued to complain and request 
a settlement. And these claims were, as appellant admits in 
its brief (at page 8), still being asserted by Mr. Hines in testi¬ 
mony before a Congressional Committee as late as December 
15,1943 (J. App. 254,262). They were thus no more “settled” 
in November 1943, than they had been at the conclusion of 
the suit against the corporation in 1942. 

The evidence concerning the alleged claims against the p00 
shares sold on March 25,1937, and purchased for the Cohens is 
equally conclusive against appellant’s explanation. Appellant 
has contended that Nordblom expressed dissatisfaction con¬ 
cerning the sale of these 300 shares as well as the later sale of 
the 100 shares in 1940 discussed above. But the record shows 
that Nordblom’s dissatisfaction with the 1940 transaction and 
the 1943 settlement of that claim were “related back” by j the 
appellants to the 1937 transactions, and to differences which 
Nordblom had with Crockwell, and that in fact there is no 
evidence of any Nordblom dissatisfaction, expressed to Lafount 
or the Cohens, with the sale of the 300 shares of Class B stock 
in 1937. . . j 

Lafount testified often enough that Crockwell informed him 
that he was dissatisfied, and that Crockwell informed him that 
Nordblom was dissatisfied (J. App. 30-31, 102-103, 109-il0, 
115-117, 154^159). Although Lafount’s testimony was quite 
vague as to the nature of Nordblom’s alleged dissatisfaction 
with the 1937 transaction, it is at least clear, from a review of 


that testimony, that if Nordblom was dissatisfied at all, it was in 
relation to arrangements with’ Crockwell,* and not Lafount or 
the Cohens (J App. 10&-110, 117-118, 156-158, 170-171) . 
After giving further testimony making it clear that if Nordblom 
had been dissatisfied in any way with the 1937 transaction, that 
dissatisfaction was with Crockwell, Lafount was finally unable 
to explain why any such dissatisfaction should have had any¬ 
thing to do with the nonreporting of the 300 shares purchased 
from Nordblom in 1937, as the following testimony reveals 
(J. App. 157-158): 

Q. Why did you regard the 300 shares of “B” stock 
as affected by these troubles between Nordblom and 
Crockwell? 

A. Because that was the only stock that had not been 
reported to the Commission and actually transferred, 
physically transferred. 

Q. But that report to the Commission had no bearing 
upon the rights of any particular party to that stock? 

A. Not any; not any. 

Q. Well, why does the report to the Commission enter 
into it at all? 

A. You asked me why the other stock was not in¬ 
cluded. The other stock which I purchased was mostly 
Eynon and Phelan, or whatever their names were. 

Q. No; I asked you why the 300 shares, represented 
by certificate B-3, was regarded as in any way involved 
in the claims or dealings between Nordblom and 
Crockwell 

A. That I cannot tell you. That was an agreement 
or an understanding or a misunderstanding between 
those two men. [Italics added.] 

v-.v. ' .• 

•It may be noted that Crockwell was party to a separate agreement with 
Nordblom, as weU as Eynon and Phelan, preliminary to the transactions 
with Lafount and Fisher, under which Crockwell and Nordblom were to 
pay Eynon and Phelan $2£00 each for their stock out of the $52,500 to be 
received from Lafount, and that after the payment of the outstanding debta 
of the licensee, Crockwell and Nordblom were to divide the remaining sum 
of money between themselves in. a ratio of 62.5% to Crockwell and 37,5%. 
to Nordblom (J. App. 382-383). 



Despite the fact that Nordblom’s alleged claims were given 
as the cause of a six years’ delay in transferring the shapes 
to the Cohens-on the corporate books, Lafount never discussed 
the matter with Nordblom himself (J. App. 117, 155) al¬ 
though he saw him from time to time at directors 7 meetings 
and on other station business and did discuss with Nordblom 
his difficulty with Crockwell (J. App. 156-7). Moreover, 
Nordblom’s personal counsel was Davison, (J. App 27) who 
was also local counsel for appellant, and was its clerk ( j. App. 
27, 63). Davison acted for Nordblom in the 1940 transaction 
(J. App. 403), and appeared to have acted for both Nordblom 
and Lafount in the 1943 adjustment (J. App. 166). Yet 
Lafount appeared never to have discussed Nordblom’s alleged 
dissatisfaction with the 1937 transaction with Davison, Nord¬ 
blom’s personal attorney, with whom he was in constant con¬ 
tact. During the entire period the Cohens," who, according 
to their story, were waiting for Nordblom’s claims to be settled 
before assenting to have the certificates transferred to their 
name, did absolutely nothing to secure a settlement or even 
to discover the exact nature of the claims. Instead, according 
to their story, they left the matter entirely to Lafount. Far 
from offering to rescind their purchase of the 300 shares or 
to take any other steps to avoid entanglement in the affairs 
of the corporation, Sanford Cohen actually purchased 200 
shares from Crockwell in 1938, while both Crockwell and 
Nordblom were still allegedly claiming they had been taken 
advantage of on the sale of the previous year, and George 
Cohen authorized Lafount to purchase the 100 shares from 
Nordblom in 1940 when, according to appellant, not only had 
Nordblom’s earlier claims not yet been settled, but when) the 
additional claims against the corporation by Miss Whitwell 
had been made and not yet settled. 

The testimony relating to the negotiations and correspond¬ 
ence between Nordblom, Lafount, and Davison concerning the 
$750 settlement with Nordblom in 1943 makes it clear that this 
settlement was in connection with the sale of die 100 shares 
on September 24, 1940, and did not concern the earlier sale 
(J. App. 403-408). Upon cross-examination (J. App. 162- 




173) Lafount admitted that this correspondence related only 
to the September 24,1940, sale (J. App. 160,170). But appel¬ 
lant has consistently tried, and in its brief (page 13-14) still 
attempts to link the $750 payment with the alleged previous 
claims by Nordblom arising out of the earlier sale of 300.shares 
on March 25,1937. This claim is based upon a second receipt 
signed by Nordblom on November 27, 1943, which acknowl¬ 
edges payment of the $750 as a release from all claims and 
demands “I may have” against Lafount “not only on account 
of the purchase of 100 shares of the Class B stock * * # but 
from all other claims arising out of your purchase from me of 
both Class A and Class B common shares of Broadcasting Serv¬ 
ice Organization, Inc.” 

- In view of Nordblom’s testimony that he never expressed 
any dissatisfaction with the earlier sale, the Lafount cross- 
examination, referred to above, and the fact that on November 
24,1943, four days earlier, Nordblom had signed a receipt, on 
the day payment was made, which makes clear the $750 pay¬ 
ment was solely in connection with sale of the 100 shares 
(J. App. 407), it is beyond dispute that the second receipt 
did not establish that the $750 was in fact as a release of other 
nlftima by Nordblom. From the record, it appears rather that . 
it was merely a, general release signed by Nordblom at appel- * 
lant’s request, when appellant had determined, for other rea¬ 
sons, to transfer the certificates and report the transfer. Addi¬ 
tional proof of the lack of any real evidentiary value in the - 
November 27, 1943, release, signed by Nordblom, is the fact 
that it refers to “Class A” shares purchased by Lafount from 
Nordblom when, as a matter of fact the record discloses that 
Nordblom hot only never sold any Class A shares to Lafount 
(or to the Cohens through Lafount) but had at no time ever 
owned any Class A shares (J. App. 330). 

The insufficiency of appellant's legal arguments that 'no 
transfers of the unreported shares had occurred. —In its brief, 
appellant has devoted considerable space to citing decisions 
of the Massachusetts and New York courts as authority for 
its contention that no transfer had taken place either on March 
25, 1937, or September 24, 1940, or ever took place until the 
ultimate surrender of the certificates for transfer on the cor- 
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porate books in November 1943 (App. Br. 24-28). It jis 
not necessary at this point to examine in detail all of the cases 
cited by appellant, none of which give any support for its posi¬ 
tion. The cases fall into four general categories: those cited 
as authority for the basic legal axiom that execution of a cob- 
tract depends on the intent of the parties; 7 those cited to sh<j>w 
that the “mere physical possession of the stock certificates’' 
does not establish the Cohens’ ownership since Nordblom,- the 
holder of record, continued to exercise “all the prerogatives! of 
ownership;” 8 a group of cases cited for the proposition that 
the Cohens could not have permitted the transfer of the cer¬ 
tificates without ratifying the sale and thus depriving them of 
an opportunity to protect their rights by rescission of the con¬ 
tract; • and, finally, a group of authorities cited to show that 
the corporation was entitled to consider Nordblom as the owner 
of the stock. 10 - j 

With respect to the first and last of the groups listed above 
little need be added. While the intent of the parties to a trans¬ 
action is obviously material to a determination as to whether 
a transfer of property which is the subject of the contract 

'BeUovx v. McKensie, 212 Mass. 601, 99 N. E. 470; Frazier v. Simmons, 
139 Mass. 531, 2 N. E. 112; Barrows v. Fuller, 253 Mass.. 79,148 N. E. 374; 
Caines v. Sawyer, 248 Mass. 388,143 N. E. 326; all on page 25 of appellant’s 
brief. 

* Murray v. Indursky, 260 Mass. 220,165 N. E. 91; Hyland -v. Hyland. 278 
Mass. 112, 179 N. E. 612; Titus v. W.aUick, 222 App. Div., 225 N. Y. Supp 
263; Richards v. Wells Fargo Express Co., 156 App. Div. 268,141 N. T. Supp. 
306; Schildkraut v. Light, 56 N. Y. S. (2d) 758 (App Br. 25-26). See also 
Waddle v. Cabana, 220 N. Y. 18,114 N. E. 1054; and In re Douglas’ Estate, 
169 Misc. 425, 7 N. Y. S. (2d) 870, cited for the irrelevant proposition that 
the failure to affix stock transfer stamps to the certificate raises a presump¬ 
tion (in New York) that no transfer was intended. 

• McKinley v. Warren, 218 Mass. 310, 105 N. E. 900; R. A. Jones and Co., 
Inc., v. Green Brothers, 289 Mass. 50, 193 N. E. 582; McNulty v. Whitney, 
273 Mass. 494, 174 N. E. 121; Bassett v. Brown, 105 Mass. 551; Fortier v. 
Monat, 286 Mass. 335, 190 N. E. 530, at page 27 of appellant’s brief. See 
also. Brogan v. Warren Wallace d Company, 235 App. Div. 388, 257 N. Y. 
Supp 200; Ryder and Brown Company v. E. Lissberger Company, 300 Mass. 
438,15 N. E. (2d) 441 (App. Br., p. 26). 

"Lane v. Volunteer Co-operative Bank, 307 Mass. 508, 30 N. E. (2d) 821; 
Stuart v. Sargent, 283 Mass. 536,186 N. E. 649; Fall River National Bank v. 
Estes, 279 Mass. 380,181 N. E. 242; Mass. Gen. L., Ch. 155, Secs. 29, 44, at 
Eage 28 of appellant’s brief. 



has been consummated and if so, when the transfer took place, 
this “intent” is obviously the mutual intent of the parties to the 
transaction and not merely the mental reservations of one of 
the parties not communicated to the other, or otherwise made 
the basis for any action. If the events occurring in March and 
April legally resulted in the passing of title to the stock to 
the Cohens, their desire or intent not to have title or their belief 
that they did not have title would of itself, in absence of express 
agreement with the vendor have no legal effect. If on the 
other hand the events were insufficient to result in passage of 
title, the desire, intent or belief of the Cohens would be in¬ 
effective to make them the owners of the stock rather than 
Nordblom. Similarly, the possible fact that under Massachu¬ 
setts law a corporation is entitled to consider the stockholder of 
record as the true owner of the stock for the distribution of 
dividends, voting, etc., does not excuse appellant, whose prin¬ 
cipal officers and directors were completely aware of the true 
facts in the case, from reporting them to the Commission merely 
because the Cohens, for personal reasons, chose to hold the 
indorsed certificates rather than turn them in for new certifi¬ 
cates in their own names. . 

The cases quoted by appellant on page 27 of his brief relative 
to the right of rescission, and the alleged inability of the Cohens 
to allow new certificates to be issued unless by such action, they 
“ratify” the transaction and lose their right to rescind, are 
equally unpersuasive. In the first place, the allegation in issue 
is that Nordblom, not the Cohens, was dissatisfied with the 
. March 25,1937, sale; whatever Nordblom’s right to rescind the 
contract for fraud or any other reason, the Cohens had no right 
and couldn't have rescinded even had they wished to. More 
important, as all of the cases cited by appellant make clear 
(see p. 19 supra), even where a party to a contract has rights 
to rescind, such rights must be exercised immediately upon 
discovery of the facts giving the party the right to rescind, or 
not at all. Whatever may have been the Cohens’ right to 
rescind the contract of sale when they first heard of Nordblom’s 
“dissatisfaction,” the fact is that they did not make any effort 
to reseind. The certificates were not tendered back to Nord- 
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blom but kept by the Cohens. No effort was made to have 
Nordblom return the $4,500 paid for the 300 shares. Instead, 
the Cohens kept the certificate indorsed in blank in their vault 
for over six years. 11 It is obvious that this inactivity on the 
part of the Cohens constituted a far more effective “ratifica¬ 
tion” t h a n would have been the case if the certificates had been 
transferred. It is equally obvious that even if their earlier 
actions had not resulted in passing title to the stock to the 
Cohens, their continued inactivity would, after a reasonable 
period of time, have resulted in the consummation of any 
uncompleted transfer. I 

But the ingenuous nature of the appellant’s legal argument 
is made even clearer by its choice of authorities to support its 
contention that the “mere” transfer of a certificate of stock 
indorsed in blank does not pass title to the stock. Since [the 
appellant is a Massachusetts corporation, and the transfer had 
taken place in Massachusetts, appellant has utilized Mas* 
sachusetts’ cases and statutes in support of its other legal propo¬ 
sitions. But section 27 of Chapter 155 of the Massachusetts 
General Laws expressly provides that title to a certificate and 
to the shares represented thereby shall be transferred, 

““——— (• . 

u It Is alleged that Nordblom’s actual ownership is shown by the fact 
that he continued to vote the stock until November 1943, and also because 
no dividends were paid to the Cohens during their six years period. (App. 
Br. 9). It is true that Nordblom continued to vote the stock during this 
period, although his actual influence as a director and stockholder is shown 
by the fact that he had forgotten he voted at all until the minutes of the 
annual meetings were called to his attention (J. App. 334-335). It is also 
the case, however, that he continued to appear as a stockholder and director 
at Lafount’s request (J. App. 32). And since there was no binding agree' 
ment allowing Nordblom to vote the stock in his independent discretion, 
it is clear that the Cohens could at any time have taken over the voting 
for themselves or have instructed Nordblom how to vote and did -hot do 
so merely because no issue arose requiring them to exercise their power. 
With respect to the nonpayment of dividends, since no dividends at au were 
paid by the corporation during the period (J. App. 263), in spite! of its 
increasing prosperity (J. App. 353), it can be as reasonably argued that 
the lack of dividend payments demonstrates that the Cohens were the 
true owners rather than Nordblom, and that rather than risk exposure .of 
this fact by a dividend payment to the Cohens or pay out money to Norblom 
to which, as a purely nominal stockholder, he was not entitled, no dividends 
at all were declared. r - : l ' 
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r “by delivery of the certificate indorsed either in blank or 

■i- to a specified person by the person appearing by the 
certificate to be the owner of the shares represented 
thereby [Mass. Gen. L. Sec. 27 (a), Ch. 155, p. 1946 
(1932)]” 

To circumvent this slight difficulty, therefore, appellant had 
adopted a unique conflict of laws rule, and for this part of the 
discussion has relied principally on New York State cases on 
the theory that "the Cohens are practicing attorneys in New 
York” (App. Br. 25). However, the New York cases cited by 
appellant give no support to its contention that a transfer had 
not occurred in the present case. Thus, in Titus v. Wallick, 
225 N. Y. Supp 263 (1927), an action to recover certain shares of 
stock allegedly wrongfully held by the defendant, the court held 
that the plaintiff, the beneficial owner of the shares for which 
he had paid valuable consideration was entitled to recover them 
from the defendant who was a bailee of the shares without con¬ 
sideration, and who had agreed to return the shares to plaintiff. 
But the Cohens clearly at all times were far more than bailees 
of ’the stock certificates. They had through an agent con¬ 
tracted to buy the shares, had paid the full contract purchase 
price, and had received possession of the certificates for the 
shares indorsed inblank. Similarly, in Richards v. Wells Fargo 
Express Company , 141 N. Y. Supp. 306 (1913), also quoted by 
appellant, the Court held that possession of a valid stock certi- 
fficate indorsed in blank, while creating a presumption of owner¬ 
ship, was not sufficient to overcome the other evidence in the 
case which showed clearly that the holder of the certificate had 
not paid any valuable consideration for it or received it as a 
gift from the owner of record, but had merely found it among 
a box of presumably worthless papers after the owner of records’ 
death. The Court held that die evidence established that the 
owner had believed he had lost the certificate, that after his 
death the company had issued a new certificate to the executor 
of the estate and that this new certificate had been resold by 
the estate for the benefit of the recognized heirs. But the finder 
of the certificate here was also clearly not in a position similar 
' to the Cohens, 


Appellant has cited and can cite no case in which it has beep 
held that title to the shares remained in the seller, 12 where pur¬ 
suant to a valid contract for sale of securities, the buyer has 
turned over the full purchase price to the seller and has received 
in return, the certificate for the stock indorsed in blank. • i. - 

Failure to report the full consideration paid for the stock .— 
Appellants not only failed to make any timely reports concern¬ 
ing the transfers of the 400 shares of Class B stock sold by Nord- 
blom to the Cohens until November 1943, but also gave false 
information in the reports which were ultimately made. Thus, 
the reports which were made gave false and misleading infor¬ 
mation concerning the total consideration paid by the Cohens 
and Lafount for the 800 shares of Class B stock involved in the 
transactions of March 25, 1937, and September 24, 1940, Re¬ 
spectively. The actual total cost of the 800 shares was $54,- 
750; 13 the total amount reported as paid in the three report^ of 
March 31,1937, November 15,1943, and December 2, 1943 (J. 
App. 399, 439-440), was only $36,500, a discrepancy of almost 
$ 20 , 000 . . 

Appellant has attempted to explain this discrepancy by 
arguing that the reported considerations make allowances for 
the prorating of the purchase price of all the stock, both Class 
A and B between Lafount and the Cohens. But the record 
demonstrates that Lafount’s purchases of all 1,000 shares of 
Class A stock in two transactions on March 15, 1939 and Sep¬ 
tember 24, 1940, actually cost him a total of $5,550 (J. App. 
38-39, 99-100) and his reports on these purchases on April 
15, 1940 and May 1, 1940, respectively showed a total pay¬ 
ment of $5,950, only $400 more than was actually paid. 

“Thus, Murray v. Indursky , 266 Mass. 220, 165 N. E. 91 (1929), citied by 
appellant (App. Br. 25) for the proposition that “an agreement that property 
shall remain in the name of the seller is not essentially different inj legal 
effect from an agreement that title should not pass from him” was a condi¬ 
tional sales case, in which the issue arose of title to the automobile before 
the entire purchase price had been paid, and where the automobile was in 
the possession of the seller, as well as registered in his name. 

a $48,000 for the 400 shares purchased by Lafount on March 25,1987 ;|$4£00 
for the 300 shares purchased by Fisher for the Cohens, both paid-by-Lafeunt 
by the Cashier’s check for $52,500 (J. App. 82-83), $3*500 for -the 100 shares 
bought by Lafount for George Cohen on September 24,1940 (J. App. 36), and 
$750 additional paid Nordblom on November 24,1943 (J. App. 406-407). 





( J. App. 355). 14 And the total cost to Lafount and the Cohens 
of all 1,000 shares of both Class A and B stock combined was, 
according to the record, $65,400, while the actual amount re¬ 
ported for all purchases was only $42,550. 15 While approxi¬ 
mately $5,000 of this discrepancy results from the improper 
reporting of the purchase of the remaining 200 shares of Class 
B stock by Sanford Cohen in 1938 (discussed infra at page 27), 
the remainder is directly the result of the false and misleading 
figures with respect to consideration given in the three reports 
filed on March 31, 1937, November 15, 1943, and December 
2,1943, covering the transactions discussed in this section. 

Thus, Lafount’s purchase of 400 shares was reported as 
costing $30,000 rather than the $48,000 contract price, because 
it was claimed the Cohens had agreed to equalize the purchase 
cost of the two purchases and $30,000 represent four-sevenths 
of die total purchase price of $52,500 (J. App. 150-151). 
That would have meant that the Cohen’s purchase of the 
other 300 shares should have been listed as costing $22,500. 
In fact however the consideration listed in the December 2, 
1943 report as paid for these 300 shares was only $5,000. It 
was claimed that this reduction was the result of the cheap 
purchases of the 100 shares of Class A stock by Lafount (J. App. 
214-216). But since those sales had been reported to the 
Commission at approximately the price for which they were 
actually bought by Lafount, and the extra expense to Lafount 
resulting from his prorating agreement with the Cohens was 
not indicated, die result was the completely false picture given 
the Commission as to the total cost of the purchase of the stock 
of the station. 

Arrangements between individual stockholders of a licensee 
corporation to share the costs of stock acquisition, are of course 
quite proper. But such arrangements cannot be made the 
excuse for reporting to the Commission as the consideration 
paid for stock purchases and received by each seller, amounts 
having no relation to the actual amounts of money transferred 
at the time of the sale transaction, thus giving the Commission 

"This reported payment of $400 more than the actual cost is discussed 
infra at pace 34. 

“See Appendix, infra, as page 50. 
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a totally false picture of total consideration paid by the new 
stockholders. 

The transfer of control of the licensee effectuated by the sole 
of the majority of the voting stock on March 25, 1987. —The 
March 25,1937, transaction resulted in a transfer of a majority 
of the voting stock of the licensee corporation to Lafount and 
the Cohens. The evidence is conclusive, in spite of the bare 
disclaimers of the principals, that Lafount and the Cohens 
were operating together in the purchases of stock in the corpo¬ 
ration. Thus, although there were two separate contracts few 
the purchases of the 400 and 300 shares respectively, Lafount, 
who did all the negotiating few the Cohens and paid few the 
entire 700 shares with the eme check few $52,500 (J. App. 82-83). 
And while the contracts for the “two separate transactions” 
called for a payment of $48,000 by Lafount and only $4,500 by 
the Cohens, it was agreed that the costs of these purchases, 
and other purchases which might be made later, were to be 
prorated equally among Lafount and the Cohens in accordance 
with the number of shares owned by each. Lafount became 
President and Helen Rose, Sanford Cohen’s secretary, was made 
Treasurer (J. App. 96). When she ceased to hold this job cm 
August 24,1938, George Cohen became treasurer, at no salary, 
though he was not then the record owner of any stock (J. App. 
287, 437). The Cohens left all negotiations concerning their 
interests to Lafount (J. App. 239-243,251-252), and when San¬ 
ford Cohen took record title to 200 shares of voting stock in 1938, 
he subsequentlygave proxies to Lafount to vote these shares for 
him (J. App.«^. 1# Lafount and the Cohens, are not only 
associated in business as general managers of and counsel for the 
radio interests of ArdeBulova (J. App. 26-27), but, in spi 
their statements at the hearing that they were not othei 
associated in the radio business (J. App. 84), they owned be¬ 
tween them at one time, while they were interested in WORL, 
- - ----- 

"As a matter of fact, Lafount also controlled the 400 shares owned by the 
Cohens but listed in Nordblom’s name and “voted” by him at the annual 
meeting. Nordblom, it is clear, took no actual part in the-operation or 
control of the station, except for occasional courtesy visits (J. App. 296-7), and 
was not even aware that he had been recorded as “voting” the 400 shares he 
held at Lafount’s request as a convenience to the Cohens (J. App. 32, l!o2-3), 
until it was called to his attention in the minutes of the meetings (J. App. 
384-5). 




the American Broadcasting Company (not the present network 
organization of the same name) and its successor the Atlantic 
Coast Network(J. App. 92-93). .■ 

On the basis of this clear evidence, the Commission found 
in both its Proposed Decision of October 24, 1945, and Final 
Decision of April 21, 1947, that Lafount and the Cohens had 
acted jointly in their purchase of the 700 shares and had since 
that time been in full control of station WORL, but had failed 
at any time to apply for consent to the transfer of control as re¬ 
quired by the Communications Act of 1934, and the Rules and 
Regulations of the Commission. In the Proposed Decision, 
the wilful failure to apply for approval of the transfer was made 
one of the principal reasons for proposing to deny renewal of 
the station’s license. Upon reconsideration of the record of the 
case after oral argument, however, it became clear that this was 
but an aspect of the failure to make full and fair disclosure 
concerning the March 25, 1937 transactions. These misstate¬ 
ments and concealments prevented the Commission from secur¬ 
ing any accurate information concerning the station or the joint 
activities of Lafount and the Cohens, on the basis of which the 
Commission might have determined that the further action by 
the licensee to secure consent to the transfer or explain why it 
believed no transfer had taken place might have been based. 17 
See FaUcnor andSchepp (WPAT), 10 F. C. C. 401. The Com¬ 
mission therefore held that it was not necessary to determine 
whether the failure to apply for consent to the transfer would 
independently have warranted a denial of the application for 
renewal of the station license, since it was evident that the wil¬ 
ful suppression and misrepresentations of the facts relating to 
the stock transfers which resulted in the tranfer of control, in 
the context of other misrepresentations and concealments re¬ 
quired a denial of the station license., 

« • # * • 


- . “The reporting of the 400 shares purchased by Lafount in March 1037, 

and the 200 shares purchased by Sanford Cohen in November 1038, did not 
pot the Commission on notice of the joint ownership and operation of the 
station by Lafount and the Cohens as suggested by the appellant (Brief 
p. 36), since the two reports, both of which were themselves Inaccurate 
and misleading, gave no indication that the purchases were in any way con¬ 
nected or that there was any relationship between the two purchasers. 


As will be seen in the following discussion of the other trans¬ 
actions, in connection with most of the other misstatements 
and concealments catalogued in the Commission's Decision, 
appellants offer no explanations at all, or at best make general 
protestations of good faith. The facts relating to the Nord- 
blom sales of Class B shares of stock to the Cohens in 1937 and 
1940 have therefore been fully explored above, since it is prin¬ 
cipally on the basis of the explanations offered with respect to 
the handling of these ti^nsactions that appellants claim j they 
have demonstrated good faith. But the record shows that jwhat 
is called good faith by the appellant is “quite another thing." M 

2 . 

On July 12, 1937, at Lafount’s request, Arde Bulova 
loaned Crockwell $5,000 on a six months' note. As security 
for this loan Crockwell pledged the 200 shares of Class B stock 
still owned by him. In addition, Lafount guaranteed repay¬ 
ment of the loan. The stock remained so pledged till July 28, 
1938 (J. App. 137-8). No report was ever made to the Commis- 

sion concerning the facts of this pledge agreement. - 

.. 

* See Carroll, THROUGH THE LOOKING GLASS, CIi. VIH, “It’s Ay own 
Invention”: 

I 

“Yon are sad,” the Knight said in an anxious tone: “let me sin^ you a 
song to comfort you.” 

“Is it very long?” Alice asked, for she had heard a good deal of poetry that 

day. | 

“It’s long,” said the Knight, “but it’s very, very beautiful. Everybody that 
hears me sing it—either it brings the tears into their eyes, or else— 

“Or else what?” said Alice, for the knight had made a sudden pause. 

“Or else it does’nt, you know. The name of the song is called 'Haddocks' 
Byes.* ” 

“Oh, that’s the name of the song. Is it?” Alice said, trying to feel interested. 

“No, you don’t understand,” the Knight said, looking a little vexed. “That’s 
what the name is called. The name really is ‘The Aged Aged Man .’ ” j 

“Then I ought to have said "That’s what the song is called’?” Alice cor¬ 
rected herself. 

“No, you oughtn’t: that’s quite another thing! The song is called ‘Ways 
And Means': but that’s only what It’s called, you know!” 

“Well, what is the song, then?” said Alice, who was by this time completely 
bewildered. 

. .VI was coming to that,” the Knight said. “The song really is * A-sitting On 
A Gate’: and the tune’s my own invention.” 


The acquisition of200 shares of Class B stock from Crockwell 

on July 28, 1988 j - 





At the time of the pledge it may not have been necessary 
to report the agreement to the Commission under the terms of 
Broadcast Division Order No. 2 then in effect. (See page 10, 
footnote 4, supra.) : But on May 11, 1938, the Commission 
promulgated Rule 340.01, which required all licensees to submit 
within 30 days certain information required by Commission 
Form. 728, including a request for “information relative to all 
contracts (written or oral) or other instruments which affect 
or concern * * * (2) the ownership or control over the 

station or rights and interests therein.” On July 11,1938, when 
the stock was still so pledged, and almost six months after the 
date on which the loan was due to be repaid, applicant executed 
the required Form 728, which was signed by Lafount, as pres¬ 
ident, and filed with the Commission. This form showed Crock- 
well as the owner of the 200 shares, and, in answer to the ques¬ 
tion concerning instruments affecting ownership or control of 
rights and interests in the station, applicant typed the word 
“NONE” (J. App. 435). It is clear that the pledge agreement 
was such an instrument, and that Lafount who had arranged 
for the loan and who had personally guaranteed Bulova that 
it would be repaid (J. App. 140), was aware of its existence. 
Yet no explanation of the failure to report the pledge agree¬ 
ment was ever made by appellant. 

On January 12, 1938, the loan became due, but Crockwell 
defaulted and the note was not honored. Efforts were made to 
secure payment by Crockwell but finally, on July 28,1938, the 
stock pledged as security for the loan was sold at auction. 
Lafount instructed Davison to buy in the stock at the auction 
and Davison did so for $100 advanced by Lafount (J. App. 
137-9); The stock was purchased in the name of Arde Bulova, 
and since Bulova was the creditor on the debt, the $100 proceeds 
of the auction were paid to him (J. App. 268-9). No report of 
the transaction was made at the time or within 30 days of the 
sale as required by the Commission’s Rules. On September 30, 
1938, over two months after the original sale, but before any 
report of its occurrence had been made to the Commission, 
Bulova transferred the 200 shares to Sanford Cohen (J. App. 
402). According to the testimony Sanford Cohen testified that. 
he repaid Lafount the $100 he had advanced (J. App. 139), that 


he also agreed to make to Bulova full repayment of his $5,000 
loan to Crockwell (J. App. 35) and, when it proved impossible 
to secure the money from Crockwell, later, at some undisclosed 
date, repaid Bulova the full $5,000 (J. App. 231,270). 

On November 22,1938, almost two months after this second 
transfer, appellant for the first time reported to the Commit 
sioD information concerning the transfer of the stock. But 
this report, filed on FCC Form No. 730 (J. App. 436-438), 
merely indicated that a single sale of the 200 shares had taken 
place on September 30,1938, -from Crockwell directly to San¬ 
ford Cohen. It was stated that Crockwell received and San-, 
ford Cohen paid $100 as total consideration for the sale.- No 
mention was made of the pledge of the stock to Bulova, the fore¬ 
closure and sale, or the arrangement between Bulova and 
Cohen for repayment of the loan as consideration for the 
transfer. 

It is thus clear that appellant's reporting of the facts stir- 
rounding the transfer of the 200 shares to Sanford Cohen was 
deficient in almost every conceivable respect. The original" 
pledge agreement was never reported, the sale at auction to 
Bulova on July 28, 1938, was never reported, and subsequent 
resale from Bulova to Sanford Cohen on September 30, 1938, 
was never reported. Instead, on November 22, 1938, almost 
four months after Crockwell had ceased to have any interest in 
the shares, appellant reported a completely fictitious sale of the 
stock on September 30,. 1938, from Crockwell to Cohen for $100. 

Nor can the .reported transaction be accepted as a summary 
of the various transactions. For while Crockwell owned Jthe 
stock (subject to the pledge) prior to July 28,1938, and Cohen 
owned the stock subsequent to September 30,1938, Crockwell 
did not receive the $100 in consideration for the sale to Cohen. 
The $100 payment by Davison went, as Cohen admitted, to 
Bulova, as the creditor on the $5,000 loan (J. App. 269). The 
$100 “credit” to Crockwell spoken- of by Cohen (J. App. 269) 
has no significance, since it appears that Cohen or Bulova col¬ 
lected nothing from Crockwell on the debt (J. App. 231). [The 
consideration running to Crockwell for the pledge of the! 200 




shares to Bulova, later foreclosed, was clearly the loan of $5,000 
he had received from Bulova and never repaid. The considefa- 
tion promised, and ultimately paid by Sanford Cohen to Bulova 
was repayment of the $5,000 (J. App. 231). Unless a fair dis¬ 
closure of the relevant facts, including the participation of 
Bulova, with respect to this transaction were made, no intel¬ 
ligible report meaningfully reflecting any of the relevant facts 
could be made. The fact that Cohen did not immediately re¬ 
pay Bulova for the $5,000 uncollected from Crockwell (J. App. 
231, 270) did hot make the consideration for the acquisition of 
the stock by Cohen $100, even at the time of reporting, as he 
seems to suggest (J. App. 270). The $100 figure given in the 
report of November 22, 1938, as the consideration paid and 
received for the transfer of the stock is a strictly fictitious figure 
having no relation to the actual consideration paid and 
received. 1 * 

The explanation given by the appellant in its brief for these 
discrepancies (App. Br. 10-12) is that the purchase at the 
auction was, from the beginning, to have been for Cohen, that 
Davison made the purchase in Bulova’s name “because of a 
legal technicality which Davison thought would delay the 
transfer if the stock were sold to one other than the pledgee/' 
that both Bulova and Cohen were angry when they heard about 
the purchase, that when Sanford Cohen returned to New York 
in September “the cleanest way to clear title was to have Bulova 
make a simple assignment of the stock to Cohen so as to show 
the actual facts,” that Cohen “was at all times [subsequent 
to July 28, 1938] the owner of the stock,” and that the pur¬ 
chase price was given as $100 on the November 22nd report 
because that was all Cohen had paid up to that time. No 
explanation is given for failing to report the later payment 
of $5,000 to Bulova except that it “might have been an error 
in judgment.” No explanation is given for reporting the 
date of the transfer of the 200 shares from Crockwell as Sep- 


* Cohen also suggested (J. App. 26S) that the $100 might represent the 
expenses and legal fees connected with the sale; But the Information re¬ 
quired by the Commission as to the consideration paid and received is, of 
course, not merely a request for information as to the expenses incurred in 
making the transaction. 




tember 30,1938, instead of July 28,1938, in spite of appellant’s 
claim that Cohen was "at all times the owner of the stock.’!’ 20 

Moreover, it is clear that even if appellant’s explanation why 
it acted as it did in relation to the transfer of the 200 shares is 
accepted at face value, it does not serve as an excuse for its 
incorrect reporting of the series of events to the Commission. 
Assuming Davison was not acting in accordance with instruc¬ 
tions when he purchased the stock in Bulova’s name, the fact 
remains that he did so purchase it. Under the Commission’s 
Rules this transfer should have been reported within 30 days. 
Yet, on August 28 [and on September 28, as well], the stock 
was still in Bulova’s name. Whatever might have been the 
excuse for failure/to report an erroneous transaction, if within 
the thirty-day period the error had been corrected, when jthe 
period expired and the stock was still in Bulova’s name that 
fact should have been reported to the Commission, even if a 
subsequent report of the further transfer from Bulova to San¬ 
ford Cohen had been required. The requirement that all 
licensees report sales of stock interests promptly to the Com¬ 
mission was not made as a convenience to the licensee, tut 
rather iij order that the Commission charged with the regulation 
of radio broadcasting could have up-to-date information ah to 
the exact status of all licensees. If the transfer from Bulova 
to Sanford Cohen was “the cleanest way to clear title * * * 
so as to show the actual facts” on the books of the appellant, 
the Commission was also entitled to be informed of the “actual 
facts,” and its rules and regulations required that such informa¬ 
tion be furnished. There can be no excuse for carrying Crock- 
well as the owner of 200 shares of Class B stock for almost four 
months after he had ceased to have any interest in the shares. 


It is interesting to note that in this transaction appellant insists Cohen 
was “at all times the owner of the stock,” though until September 30, 1938, 
it was in Crockwell’s, and then Balova’s name, and Cohen had paid no money 
for it. If the mere telling of Lafount to purchase the stock at auction for 
him gave Cohen ownership, when at the auction Davison bought the 
in Bulova’s name and paid for it by money advanced by Lafount, it would 
appear that the Cohens even more clearly became owners of the 300 
of stock purchased from Nordblom at the time of the March 25,1937,* transac¬ 
tion, discussed above in detail at pages S-27. 




Nor can the convenience of the licensee excuse the fact that the 
report when finally made and filed with the Commission—■ 
almost two months after the September 30,1938, transfer from 
Bulova to Sanford Cohen—gave September 30,1938, as the date 
on which CrockweU transferred his stock” and $100 as the 
amount CrockweU had received. 

3. The Pwrchase of 900 shares of Class A stock by Lafount from 

Crockwell on March 8,1939 

The facts of this incident, which are not in dispute, give one 
more instance of wilful disregard on the part of the appeUant 
of its responsibilities as a licensee. CrockweU, at some unspeci¬ 
fied date prior to March 8,1939, pledged 900 shares of Class A 
stock to the Raldne Realty Company as security for a loan of 
approximately $2,400 (J. App. 37-38,98-99) , but as in the case 
of the pledge of the 200 shares of Class B stock to Bulova, supra, 
at p. 27, appeUant did not report the existence of the pledge 
agreement to the Commission as required by Commission Rule 
340.01 (J. App. 354-5). Id March 1939, Lafount, who had 
heard of the pledge, was informed that CrockweU had defaulted, 
and that the stock was to be sold at auction. He then instructed 
Davison to purchase the stock for him for $2,450, which Davison 
did on March 8,1939 (J. App. 99). A new certificate, A-6, for 
the 900 shares was made out in Lafount’s name on the same date 
(J. App. 355). 

However, no report was made of tins transaction within 30 
days, as required by the Commission's Rules. AppeUant filed 
renewal applications with the Commission on June 19, 1939 
(J. App. 418-419) and January 27, 1940 (J. App. 420-421). 
In neither of these applications did it give information with 
respect to the distribution of its Class A stock, although pre¬ 
vious answers to the same question 22 on earlier renewal appli- 

It win be noted that Form 730 has separate places to Indicate the dates 
of relinquishing and acquiring stock and for the amounts paid or received 
to take care of just such instances as the present one where this information 
is not identical for the seller and the ultimate buyer (App. 436). 

”“7d.*Give names and addresses and citizenship of all stockholders own¬ 
ing and/or voting 10 percent or more of applicant’s stock and percentage of 
stock held by each.” 
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cations had given such information (J. App. 411,414,416). j On 
April 1, 1940, however, appellant filed an application for a 
broadcast station construction permit. This application con¬ 
tained a question (9g) which specifically asked about the num¬ 
ber of “each class” of shares held and appellant listed Lafount 
as owning 900 shares (J. App. 422). Since the Commission Ihad 
no record of Lafount having purchased or otherwise secured 
such shares, an inquiry was sent to the station by the Own- 
mission concerning the matter, and in response to this inquiry, 
appellant on April 15,1940, filed a report showing that the! 900 
shares had been transferred from Crockwell to Lafount on 
March 8, 1939, for a total consideration of $2,450 (J. App. 
37-38, 210-212, 355). No explanation is given by the appel¬ 
lant for the failure to file the transfer report on time other than 
it was an oversight* and that Lafount was “shocked” when he 
was informed the Commi s sion was asking about it (J. App. 38). 
It should be pointed out, however, that Lafount also admjitted 
on cross-examination that the “oversight” was gross negligence 
on his part as President of the licensee, and stated further that 
. “there always was some question, not too serious, but some 
discussion as to whether or not it was so important a stock that 
was not voted, but should have been filed” (J. App. 210). j 

4. The transfer of 100 shares of Class A stock from Crockwell 
to Lester Endlar on June 29,1988 J 

i i ‘ ' - ' : ■ ■ * I-. 

Appellant’s exhibit 5, a summary of the actual stock book 
record of the appellant corporation shows that on June 29* 
1938, Crockwell transferred 160 shares, of Class. A stock, to. one 
Lester Endlar (J. App. 358, 98). However, at no. time did 
appellant ever file a transfer report showing the details of the 
transaction. Consequently, it does not appear at any place 
in the record what, if anything, was the consideration paid by 
Endlar to Crockwell for the 100 shares. Form 728 fileji with 
the Commission on July 14,1938, did show Endlar as thej owner 
of the 100 shares (J. App. 434) , as did several other reports and 
applications filed prior to Endlar’s subsequent sale of the stock 
on September 24,1940 (J. App. 416,423,425). No. explanation 
for the failure to report the transfer and the consideration has 
been advanced by appellant. 
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5. The sale of 100 shares of Class A stock by Endlar to Lafount 
1 on September 24, 19/fi 

On September 24,1940, Lafount purchased the 100 shares of 
Class A stock owned by Endlar for $3,100 (J. App. 38-39,100, 
207-208). In spite of the purchase, however, a new certificate 
in Lafount’s name was not issued until March 31, 1941,-over 
five months later, the reason advanced by Lafount being that 
someone was “out of the city” (J. App. 100). On May 1, 1941, 
appellant filed FCC Form 730 with the Commission showing 
that a transfer of 100 shares from Endlar to Lafount had taken 
^ place on March 31, 1941 and that Lafount also paid Endlar 
$3,500 (J. App. 355). 

Appellant explained the delay in reporting the transfer as 
an “oversight.” ® It stated that $3,500 was given as the con¬ 
sideration rather than the $3,100 which Endlar actually 
received because the report includes legal fees (J. App. 208). 
But it should be pointed out that in no other transfer report 
did appellant include any legal fees along with the consideration 
for the transfer. Moreover, if this could account for listing 
$3,500 as the “amount paid” by Lafount for the stock, it would 
still not justify listing more than $3,100 as the “amount re¬ 
ceived” by Endlar. As previously indicated, Form 730 requires 
separate information as to the consideration received by the 
seller and that paid by the buyer to allow for just such con¬ 
tingencies as that which appellant claims existed in the present 
instance. Moreover, since the transfer admittedly took place 
on September 24, 1940, no reason exists for giving March 31, 
1941, as the date in the transfer report, even if the late filing 
was a mere “oversight.” 

B In this case, appellant admits the transfer took place on September 24, 
1940, though, as in the case of the 100 shares of Class B stock sold by 
Nordblom to George Cohen on the same day (see p. 10, supra.), the certificate 
apparently remained in Endlar’s name until the certificate was made out 
to Lafount on March 31, 1941. Apparently, if appellant’s explanations 
are to be accepted, Lafount “owned the Class A stock as soon as Endlar, 
the seller, received his payment and turned over his certificate, but the 
payment of $1,500 to Nordblom on the same day for 100 shares of Class B 
stock and his turning over the certificate to George Cohen, did not give Cohen 
ownership until he had it transferred on the company’s books in November 
2943. No explanation for this unequal operation of the law of sales has 
been advanced by appellant. 1 
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6. The statement introduced in the hearing on applicant's 1937 
~ application for increase in power and hours of operation 

(Docket No. 4206) 

In this final example of appellant’s unreliability and wilful 
and reckless disregard for the fhcts in complying with Commis¬ 
sion requests for information, the facts are, once again, not jin 
dispute. In 1937, appellant applied for a construction permit 
to increase its power and extend its hours of operation. Hear- 
ings were held on this application on May 3,1937. During the 
course of the hearings, Lafount as a witness identified and. veri¬ 
fied as authentic a balance sheet of the licensee which showed 
that as of April 30, 1937, the corporation had total assets of 
$136,878.62, of which sum, $25,362.11 was listed as “cash! in 
banks” (J. App. 401). In fact, no such sum was in the banks 
in the name of the corporation, the correct cash balance being 
only $362.11 (J. App. 298-299, 345-348). ' In seeking to ex¬ 
plain this discrepancy during the hearings on the present! re¬ 
newal application, Lafount stated that the exhibit should hjave 
been labeled as a pro forma or proposed balance sheet of the 
resources which the licensee would have had if the application, 
which was denied on other grounds, had been granted. |The 
cash, it has claimed, was immediately "available” from the 
stockholders, 24 but, pending action by the Commission oh the 
application, had not yet been transferred to the company’s ac¬ 
count. The labeling of the exhibit as the actual balance sheet 
of the corporation was a "mistake.” 25 

However, it is clear that the balance sheet cannot even be 
accepted as a true and accurate pro forma or proposed balance 
sheet. For if the money were made "available” a true picture 
of the corporation’s financial position would not only show an 


34 It Is Interesting to note that when asked directly where the money was 
coming from, Lafount stated “I had arranged for that money with Mr. 
Cohen” (J. App. 348). It should be remembered that in May 1937, the Cohens 
were, according to the testimony of appellant, refusing to proceed with their 
contract to buy Nordblom’s 300 shares because of alleged claims against the 
stock which they purchased. Apparently, if we are to believe appellant’s 
story, the Cohens were unwilling to assume overt title to the stock repre¬ 
senting their $4,500 investment by which they secured 30% of the voting 
stock but were willing to advance $25,000 to improve the operation of the 
station. I 
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increase of $25,000 in assets listed under cash, but also an 
increase of $25,000 on the liability side as an account payable 
to Lafount, or Cohen or whoever loaned the money-—there 
being no indication in appellant’s testimony that it was ever 
contemplated that the $25,000 was a gift—which would have' 
been shown on the liability side as paid in or donated sur¬ 
plus—or was to be in exchange for the issuance of additional 
stock. In fact, however, the extra $25,000 was reflected among, 
the liabilities as an increase in the value of the 1,000 shares 
of Class “B” stock already issued (J. App. 401). When the 
application was denied, the balance sheet for the licensee re¬ 
verted to a true picture of its actual cash position, and the 
value of the 1,000 shares of Class B stock was listed again as 
$56,676.42 (J. App. 441-442), the figure at which such stock had 
been carried on the corporation’s books since it was originally- 
issued and ever since (J. App. 352). 

It is thus apparent that the incident is just one more ex¬ 
ample of an instance in which the appellant’s private conven¬ 
ience was allowed to take precedence over its obligation to 
make complete and accurate disclosure of information re¬ 
quested by the Commission to aid it in carfying out its func¬ 
tions. The fact that in this particular instance the applica¬ 
tion was denied on other grounds is immaterial. The fact is 
that in listing potential assets as actual cash on hand appellant 
gave the Commission a false picture of its financial resources, 
which was obviously designed to induce favorable Commission 
action in its application for increased facilities. 23 

B. The Record itself clearly and convincingly supports the Commission’s 
finding* of fact and the conclusions of law based on these findings 

Appellant, both in the proceedings before the Commission 
and in its brief, has admitted that its reports to the Commis¬ 
sion concerning the various transactions discussed above, in 
Part I A, have been deficient in some situations, and erroneous 

*On the basis of the admittedly incorrect showing, the examiner in the 
case found the applicant financially qualified to proceed with the pro¬ 
posed Improvements in. faculties and recommended that the application be 
granted The Commission denied the application only because it found that 
objectionable interference from, existing stations would prevent the appli¬ 
cant from providing adequate service. (See Broadcasting Service Organi¬ 
zation, Inc., 7 F. C. C. 242 (1989).) 




or unduly late in others. But it has stressed, throughout it|s 
presentation, a claim that “nothing in the record contradicts 
the testimony of the principals that their actions were in good 
faith and without intent to deceive the Commission” (App. Bjr. 
20) and that “a reasonable mind could not have concluded 
that there has been wilful or deliberate deception or misrepre¬ 
sentation because the only testimony in the record is a disa¬ 
vowal of intent to deceive and avowal of good faith and sin¬ 
cerity in the course of action taken” (App. Br. 33). It is al¬ 
leged that it was therefore arbitrary and capricious for the 
Commission to reach a determination that appellant wilfully 
and knowingly made false statements and concealed from the 
Commission transactions they were obligated to report in tlfie 
face of this “uncontradicted” and “undisputed” testimony pf 
appellant's good faith. 26 

But, as the discussion of the evidence in the preceding section 
of this brief clearly shows, this is not a case in which the Com¬ 
mission rejected uncontradicted explanations which are in 
themselves consistent with the facts and which may adequately 
and coherently explain the conduct in issue. Instead, the ex¬ 
planations for what they did or failed to do offered by appel¬ 
lant's principals, Lafount, George Cohen, and Sanford Cohen, 
are, as the Commission's Decision makes clear, discredited by 

* In point IV of its brief (pages 48-52) appellant has also argued that the 
question of the necessary character qualifications of the licensee was raided 
for the first time in the Commission’s Final Decision, and that, therefore, 
appellant has never had an opportunity to present evidence on this issue. 
This is. clearly not so. Of the six issues upon which the application was 
designated for hearing, set out supra at page 2 footnote 2, three issues, 
numbers 3, 4, and 5 referred expressly to the questions of whether various 
transactions had been truthfully and accurately reported to the Commission 
as required by its Rules and Regulations, and the sixth issue provided [for 
a determination of whether “in view of the facts adduced under the fore¬ 
going issues”, the public interest would be served by a grant of the renejwal 
application. Moreover, at the time of the hearing. Section 324 (d) of 
the Commission’s Rules and Regulations required all applicants for station 
licenses to show that the applicant or the persons in control of an applicant 
corporation are of “good character” and possess other qualifications suffi¬ 
cient to provide a satisfactory public service. The appellant was, therefore, 
at all times not only aware that its general character and the character of 
its principals was in issue in the hearing; but had also been given specific 
notice of the types of questions concerning its qualifications which the Com¬ 
mission intended to inquire into in the hearing on its application. ; 






the internal inconsistencies in their own testimony, by the un¬ 
contradicted testimony of Nordblom which was not discredited 
on cross-examination, and by undisputed documentary evidence 
which cannot be squared with their testimony. 

This is thus not a case in which the Commission has been 
called upon to resolve a conflict in the testimony of different 
witnesses, nor is it a case in which the appellant’s story, if ac¬ 
cepted, would constitute a full and complete explanation dis¬ 
pelling the conclusion that it had wilfully and knowingly failed 
to live up to its obligations as a licensee. No findings as to 
credibility of witnesses based on demeanor are therefore neces¬ 
sary in this case to give substance to the findings of fact and 
conclusions reached by the Commission. As in the case of 
Mester v. U. S., 70 F. Supp. 118 at 121, the “cold printed minutes 
furnished ample justification for the findings made.” 

However, in its insistence that there are uncontroverted 
protestations of good faith of appellant’s stockholders in the 
record and in its motion filed on January 8,1948, to enlarge the 
record by including in it a memorandum prepared by the presid¬ 
ing officer, appellant appears to suggest that the want of findings 
based on demeanor in some way robs the Commission’s findings 
of substantiality. In its opposition to the motion to enlarge the 
record filed January 14, 1948, the Commission has set out the 
grounds for the conclusion that the presiding officer’s memo¬ 
randum is not properly a part of the record on this appeal, since 
its preparation was not required by statute or regulation at the 
time of the hearing and decision of this case. 27 Moreover it is 
dear enough from a review of the record that the non-inclusion 
in the record of such a memorandum in this case cannot in any 
way cast any question on the sufficiency of the findings which 
were made by the Commission, for, as shown above, examina¬ 
tion of the record in this case makes it clear enough that no con¬ 
clusions based on demeanor are necessary for the making of the 
findings which the Commission made, and that no conclusions 
based on demeanor could, on this record, make possible con- 

" Prior to the passage of the Administrative Procedure Act, 60 Stat 237, 
5 U. S. C., Sec. 1061, et teq., no statutory requirement of the submission of a 
presiding officer’s report in proceedings before the Commission existed. Nor 
was any such requirement imposed as a matter of due process. National 
Labor Relation* Board v. Mackey Radio & Tel. Co., 304 U. S. 338, 350-351. 
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trary findings. 28 And section 402 (e) of the Communications 
Act is explicit that it is the “findings of fact by the Commis¬ 
sion” which “if supported by substantial evidence, shall be 
conclusive unless it shall clearly appear that the findings of 
the Commission are arbitrary or capricious.” 29 j 

• ' ' • . -y -.ti 'V . ... . • I 

IL The Commission properly concluded that because the ap¬ 
plicant cannot be entrusted with the duties and obligations 
of a licensee, a grant of its application would not serve the 
public interest 

The authority of the Commission to deny applications for 
station licenses, transfers of station licenses or renewals of such 
licenses where the record discloses that the applicant in dealing 
with the Commission has wilfully withheld information or 
supplied the Commission with false and misleading information 
is no longer open to question. Federal Communications Coin¬ 
mission v. WOKO, Inc., 329 U. S. 223 (1946); Calumet Broad¬ 
casting Corporation v. Federal Communications Commission, 
— App. D. C. —, 160 F. 2d 285 (1947); Cf. Mester v. United 
States, 70 F. Supp. 118, affirmed, 332 U. S. 749. It is submitted 
that these three cases conclusively dispose of any arguments 
that the Commission had no power to deny renewal of Ap¬ 
pellant’s license or that it acted arbitrarily or capriciously in 
so doing, assuming that there existed substantial evidence; in 
the record to support the Commission’s findings. 

In the WOKO case, the record disclosed that the licensee had 
over a period of years failed to disclose that one Sam Pickard 

■ -i 

a Reviewing Courts are not at all unfamiliar with situations in which they 
have been able to conclude from a review of undisputed testimony in the 
record before them, and inferences which are the only reasonable ones which 
could be drawn from that testimony, that findings of a court below or a 
Referee or Master are “clearly erroneous.” See e. g.. Consolidated Realty 
Corporation v. Dunlop, 42 App. D. C. 273,114 P. 2d 16; Fleming v. Palmer, 
123 P. 2d 749 (C. C. A. 1) ; Aetna Life Insurance Company v. Kepplcr, 116 
P. 2d 1 (C. C. A. 8). 

" In Federal Radio Commission v. Nelson Brothers Bond and Mortgage 
Company , 289 U. S. 268, the Supreme Court rejected an argument against a 
Commission decision based on the fact that the Commission had not adopted 
the examiner’s report, saying (289 U. S. 266 at 285): [• 

“But the Commission had the responsibility of decision and was not only 
at liberty, hut was required to reach its own conclusions upon the evidence.” 
[Italics supplied.] . . 



was the real and beneficial owner of a large block of stock of 
the licensee corporation. The Supreme Court held that the 
Commission was justified in denying renewal of a license to 
the station because of such concealment. In that case, as here, 
it was alleged that the concealment of Pickard’s interest was 
not material, had not influenced the Commission to make any 
decision, and that the Commission had failed to show that it 
would have acted differently if it had known that Pickard was 
the beneficial owner of the stock. In answering this argument 
the Supreme Court said (329 IT. S. 223 at page 227); 

We think this is beside the point. The fact of con¬ 
cealment may be more significant than the facts con¬ 
cealed. The willingness to deceive a regulatory body 
may be disclosed by immaterial and useless deceptions 
as well as by material and persuasive ones. We do not 
think it is an answer to say that the deception was un¬ 
necessary and served no purpose. 

The Calumet case, decided by this Court, is perhaps even 
more in point. In that case the Commission had denied an 
original application for a station license on the grounds that 
in the applications and financial statements filed with the Com¬ 
mission and in testimony at the hearing, the applicant’s of¬ 
ficers and principal stockholders were “reluctant, evasive and 
guilty of a lack of candor and that they misrepresented and 
concealed facts.” This Court in rejecting appellant’s con¬ 
tention that the Commission’s findings were not supported by 
substantial evidence and were thus arbitrary and capricious 
stated (— App. D. C. —; 160 F. (2d) 285 at page 286): 

The statute refers to the character, financial ability and 
ownership of applicants, and these references are to 
, actualities; they, therefore, encompass not only formal 
corporate records but also underlying or coincident 
agreements and understandings. Such agreements and 
understandings are, therefore pertinent to the applica¬ 
tion. [Italics supplied.] - , 

And in discussing the particular incidents of “concealment or 
failure to disclose” this Court went on to say (— App. D. C. 
—; 160 F. (2d) 285 at page 287): 


The possibility of some understanding or Qollateral 
agreement as to the real ownership of the applicant was 
indicated by each of the incidents to which we have re¬ 
ferred. The simple facts as to each were well within 
the knowledge of the witnesses and were susceptible of 
simple and unequivocal statements. They were within 
the proper scope of and pertinent to the inquiry by tjhe 
Commission. [Italics supplied.] ! 

Finally, in Mester v. United States, 70 F. Supp. 118, the 
statutory three-judge District Court upheld a Commission de¬ 
termination refusing to approve a transfer of a license to Meyer 
and Murray Mester where the Commission found, and the rec¬ 
ord disclosed that the would-be transferees were not possessed 
of that sense of public responsibility which is an essential quali¬ 
fication of any licensee, because the transferees in their opera¬ 
tion of an edible oil business had manifested a flagrant disre¬ 
gard for government relations in that field designed to protect 
the public and also, independently of this reason, because! the 
testimony of the transferees concerning these activities Was 
evasive and demonstrated a complete lack of candor on, the 
part of the would-be transferees in dealing with the Commis¬ 
sion, which made inadvisable their being accorded the public 
trust of operating a radio station. The Court upheld this sec¬ 
ond reason as an independent ground upon which the approval 
of the transfer might have been denied, saying that the char¬ 
acter qualification for licensees set out in Section 308 j(b), 
of the Communications Act “includes a person’s disposition to 
be ingenuous and truthful” (70 F. Supp. 118 at 124). | ' 

Appellant has attempted to distinguish the present case from 
the situation presented in Federal Communications Commis¬ 
sion v. WOKO, Inc.; 629 U. S. 223 30 on the grounds that WOKO 
involved a deliberate and wilful attempt to deceive the Com¬ 
mission in order to keep Pickard's participation in the station 
from coming to the attention of the Columbia Broadcasting 
System where he was employed, whereas, it is alleged, appellant 
and its principal stockholders in the instant case acted jat all 


*° Appellant mentions neither the Calumet nor Mester cases any place in ! 
the briel ~ 1 • 






times in good faith without intent to deceive or mislead the 
Commission, and whatever failures to live up to the require¬ 
ments of the Communications Act and the Rules and Regu¬ 
lations of the Federal Communications Commission which may 
have occurred, were honest mistakes or the result of unfortu¬ 
nate negligence which were as distressing to appellant as they 
were of concern to the Commission when brought to light. It 
is contended, therefore, that in the absence of any such intent 
to deceive the Commission no determination can justifiably 
be made by the Commission that appellant lacks the char¬ 
acter qualifications requisite in a broadcast licensee or that a 
renewal of its station license would not be in the public interest, 
convenience or necessity. 

As has been clearly demonstrated in point v I, above, appel¬ 
lant’s claim to have acted in “good faith” in all of its relations 
with the Commission is not, and cannot be supported by the 
evidence in the record. But appellant seems to argue that the 
protestations of good faith must be accepted unless it is affirm¬ 
atively proved that the acts of misstatement and concealment 
have been done deliberately and intentionally, in the pursuit 
of some specific purpose involving an intent to conceal or mis¬ 
lead. Appellant goes on to contend that the Commission must 
affirmatively establish a motive for misstatement and con¬ 
cealment before it can reasonably conclude that such acts were 
intentionally committed. 

None of these contentions deserve extended consideration. 
Appellant fails to recognize that a reckless disregard of the 
duties and responsibilities of a licensee manifested over a sub¬ 
stantial period of time by gross carelessness and wilful dis¬ 
regard of the true facts known to the licensee or available to 
it, in making reports to the Commission, may as clearly demon¬ 
strate a want of qualifications to be a licensee as the making of 
misstatements for a revealed motive. The existence of circum¬ 
stances showing dem o ns tr ating ' a wilful and reckless disregard 
of the facts has long been recognized as sufficient to supply the 
want of a specific intent in tort as well as criminal law situations 
where an intent to deceive or to do other unlawful acts is 
required.* 1 This doctrine, so well established in other com- 

“ Thus in a criminal proceeding, where the criminal intent or men* rea 
must be established, no specific motive or intent to bring about the criminal 







parable situations is applicable with especial force when the 

purpose of the inquiry is to ascertain whether the duties of a 

• * 

licensee, especially the duty to make timely and truthful reports, 
will be discharged in a responsible manner. 

In its brief appellant has pointed to four cases in which the 
Commission found an applicant had made false or misleading 
reports to the Commission or had failed to report information 
which it was his duty to report under the Commission’s Rules 
and Regulations, but also found that the applicant had acted 
in good faith and granted the application for a license. The 
facts in none of the four cases, however, are comparable to the 
present case. 32 In this case, the entire history of the appel¬ 
lant was so thoroughly permeated with misstatements, conceal¬ 
ments and inordinate delays as to each and every stock 
transaction from the day it was acquired by the present stock¬ 
holders, and the explanations offered for this so untenable, that 
1 

act seed be established when it is shown that the defendant acted with 
reckless and wilful disregard of the consequences of his conduct under cir¬ 
cumstances when the harmful consequences of that conduct could have been 
foreseen. See People v. Jematotcski , 144 N. E. 497 (N. Y.) Comm. v. Pierce, 
138 Mass. 165 (Holmes, J.); Holmes, The Common Law, 135-137. 

Similarly, liability for fraud and deceit, may be imposed in situations 
where the conduct in issue manifests a “reckless indifference to error” [Car- 
dozo, J., in Smith v. Hedges, 119 N. E. 396, 399, (N. Y.)], or “heedlessness 

[State Street Trust Co. v. 


and reckless disregard for the consequence.’ 

Ernst, 15 N. E. 2d. 416, 419 (N. Y.) ] 

** In the Charleston Broadcasting Company case, 3 Pike and Fischer. Radio 
Regulation 1753 (Docket 6611, decided November 28,1947), on which appel¬ 
lant places his principal reliance, the applicant was found to have failed to 
report to the Commission that its principal stockholder, Mr. Kennedy, held 
an option to purchase 11% of the stock of a competing station and also was 
party to an executory contract for the purchase of an additional 49% of ihe 
stock. But, with respect to the 11% option there was uncontroverted testi¬ 
mony that Kennedy had asked a member of the Commission's staff whether 
such options should be reported and had been given the erroneous information 
that they need not N be. And with respect to his contract for the purchase of 
49% of the stock, there was also uncontroverted testimony that, under the 
agreement with the seller, Kennedy could not place the stock in his name, or 
otherwise dispose of It, or exercise control over the station, until he had 
furnished all of the consideration for the purchase, which was the construc¬ 
tion of the other station and the settlement of all debts occurred therein. 
Unlike the situation presented in the instant case, it appeared that an agree¬ 
ment affecting the ownership of the stock was contemporaneously made with 
the transfer of the certificate. The Commission, upon a consideration of 






the Commission found itself unable to excuse the grave lapses in¬ 
volved. While “the quality of mercy is not strained,” it can¬ 
not be expected to fall in a ceaseless torrent. 

In reaching a determination as to the qualification of appli¬ 
cants in particular cases, inevitably questions of the type in¬ 
volved in the instant case can be satisfactorily resolved'only in 
the light of the particular facts and circumstances presented. 
A decision on facts in one case cannot safely be interpolated 
to govern quite different facts in another case. It is for this 
reason that the Supreme Court has emphasized that where the 
findings and conclusions support the decision of an agency in 
the particular case before it for review, it has “no concern with 
the correctness of the Commission's reasoning, with the sound¬ 
ness of its conclusions, or with the-alleged inconsistencies with 
findings made in other proceedings before.” Virginian Rail¬ 
way Company v. United States, 272 U. S. 658, 665-666. See 
also Federal Communications Commission v. WOKO, Inc., 329 
U. S. 223. 

On the basis of its findings and the evidence which support 
them, the Commission properly concluded in this case that the 


the entire record, concluded that the transferee had believed, on the basis of 
this; agreement, that he did not possess the type of interest in the other station 
which he was required to report to the Commission. 

Similarly, In none of the other cases cited by appellant were the misstate¬ 
ment and concealments so extensive as to the number of matters or period 
of time involved as in the present case. And in none of them were the 
explanations offered plainly discredited on the face of the record, as in the 
present case. In KFNF, Inc., 3 Pike and Fischer, Radio Regulation 53 
(Docket 5942,1945), the unreported transactions were the result;of efforts of 
the licensee to salvage this station In times of financial stress, and the Com¬ 
mission was able to find that the failure to report was the result of ignorance 
rather than a reckless disregard of the requirements of law or an intent to 
deceive the Commission. 

In Aincaves, Inc., 3 Pike and Fischer, Radio Regulation 142 (Docket 6155, 
1946), the applicant failed to report a fine of $900 on a plea of nolo contendere 
In response to the question whether he was ever convicted of a crime. That is 
plainly a case of misunderstanding in the light of the general uncertainty of 
view of the status of a plea of nolo contendere. 

In Lake Erie Broadcasting Company, 3 Pike and Fischer, Radio Regulation 
1265 (Docket 7004, 1947), the Commission held that a single Instance of a 
failure to report the existence of a chattel mortgage encumbrance on another 
station in which one of the partners of the applicant was involved was, in 
the light of his entire record as a licensee of that station not made in any 
knowing of wilful attempt to deceive the Commission. 




public interest would not be served by a grant because the ap¬ 
pellant cannot be entrusted with the responsibilities and obliga¬ 
tions of a licensee. This is the type of judgment which has been 
entrusted to the Commission in the exercise of its licensing 
powers in the light of the criterion of the public interest, cori- 
venience or necessity. Cf. Ma-King Co. v. Blair, 271 U. S. 479, 
482. And a “sensible exercise” of that judgment with a 
“rational basis” for the conclusion in the findings and evidence, 
will not be disturbed by reviewing courts. Mississippi Valley 
Barge Line Co. v. United States, 292 U. S. 282,287; Swayne \& 
Hoyt v. United States, 300 U. S. 297,307; Rochester Telephoite 
Corp. v. United States, 307 U. S. 125,139-140; Gray v. Powell, 
314 U. S. 402, 413; National Labor Relations Board v. Hearst 
Publications, Inc., 322 U. S. Ill, 130-131. 

III. TheCommission acted properly in dismissing as moot the 

application to transfer control of the appellant corporation 

from its present stockholders to the Bitner Broadcasting 
• Company ~ I 

Appellant has contended in Part V of its brief (pages 52- 
57) that the Commission “violated its own rules, exceeded its 
statutory authority and deprived the appellant of its property 
without due process of law” in denying a hearing on the joint 
application for transfer of control of appellant from its present 
stockholders to the Bitner Broadcasting Company, filed with 
the Commission on August 26, 1946. This argument is, how¬ 
ever, wholly without substance. 35 j 

The regular broadcast station licensee issued to appellant to 
operate radio station WORL expired on August 1, 1944. On 
May 27, 1944, appellant filed the application for a three-year 
renewal of its license, the denial of which is the subject of this 

“ It should be pointed out that even if the Commission’s action in dis¬ 
missing the application of transfer of control of the appellant corporation 
from its present stockholders to the Bitner Broadcasting Corporation was 
erroneous under the provisions of the Communications Act, and the Buies 
and Regulations of the Commission, no appeal from any such erroneous 
action could be taken under Section 402 (b) of the Communications Act 
to this Court It is well established that' all such appeals from denials 
of applications for transfer of licenses must be taken under Section 402 (a) 
of the Communications Act in a specially constituted three-judge District 
Court P. C. C. v. Columbia Broadcasting Company of Californio, 311 !U. S. 
132; 1fester v. United States , 70 F. Supp. 118 aff*d 232 U, S. 749. 
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appeal. Since August 1, 1944, the appellant has continued 
to operate station WORL pursuant to a series of temporary 
extensions of license pending action by the Commission on its 
application for renewal. 34 On October 24, 1945, after exten¬ 
sive hearings had been held on its application, the Commis¬ 
sion adopted a proposed decision^ looking toward the denial 
of its application for renewal of its station license, and oral 
argument on this proposed decision was held on January 24, 
1946. The transfer application was filed on August 26, 1946. 
At that time, the authorization under which appellant was 
operating, was subject to whatever action may be taken by the 
Commission on the pending application for renewal of license. 
Certainly, appellant could not by its own action create rights 
paramount to the terms and conditions of its authorization. 

Appellant has contended, however, that whatever the rea-. 
sons for dismissing or denying an application for transfer of 
control. Section 309 (a) of the Communications Act of 1934, 
as amended, requires the Commission to hold a hearing in all 
cases in which the Commission determines upon a consideration 
of the application that its grant would not be in the public 
interest. But Section 309 (a) 35 expressly requires the Com- 

M The Commission’s records disclose that on July 18,1944, the Commission 
granted a license on a temporary basis authorizing appellant to operate 
station WORL from August 1, 1944, to May 1, 1947 “upon the express 
condition that it is subject to whatever action may be taken by the Com¬ 
mission upon the pending application of station WORL.” On April 21,1947, 
a further extension of the temporary authorization was granted from May 
X 1947, to August 31,1947. On August 21,1947, a temporary extension was 
granted from August 31,1947, to November 30,1947. On November 21,1947, 
a temporary authorization from November 30,1947 to February 29,1948, was 
granted. And on February 20,1948, a still further extension from February 
29,1948, to June X 1048 was granted. The Commission orders granting the 
last two requests for temporary extension of the license, provided the fur¬ 
ther extensions, pending determination of this appeal, would be granted 
upon a showing of diligent prosecution of the action by the appellant 

"Section 309 (a) reads as follows: “If upon examination of any applica¬ 
tion fbr a station license or for the renewal or modification of a station 
license the Commission shall determine that public interest, convenience, 
or necessity would be served by the granting thereof, it shall authorize the 
issuance, renewal, or modification thereof in accordance with said finding . 
In the event the Commission upon examination of any such application 
does not reach such decision with respect thereto, it shall notify the appli¬ 
cant thereof, shall fix and give notice of time and place for hearing thereon, 
and shall afford such applicant an opportunity to be heard under such rules 
and regulations as it may prescribe.** ' 
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mission to hold hearings only in the cases in which it is unable 
to grant applications for radio station licenses, applications fojr 
renewals of radio station licenses, or applications for modifi¬ 
cations of radio station licenses. But there is no mention of 
applications for consent to transfer control over existing licenses 
in this section of the Act or the closely allied Sections 307,308, 
and 319, and the Supreme Court has expressly held in Federal 
Communications Commission v. Columbia Broadcasting Sys¬ 
tem of California, 311 U. S. 132, that such transfer applications 
are not applications for radio licenses within the meaning of 
Section 309 (a). Cf. Pote v. Federal Radio Commission, 62 
App. D. C. 303,67 F. 2d 509. Moreover, Section 310 (b) of tie 
Communications Act, which does authorize the Commission to 
pass upon transfers of control of broadcast licensees does not re¬ 
quire that the Commission hold a hearing before it can grant or 
withhold its required consent to the transfer. It provides only 
that no such transfer may be effectuated “unless the Commission 
shall, after securing full information, decide that said transfer 
is in the public interest and shall give its consent in writing.” 
And the legislative history of this provision clearly indicates 
that Congress did not intend to require the Commission to hold 
hearings in all cases which might arise under Section 310 (b)L* 

Nor is Section 1.321 of the Communication's Rules and 
Regulations applicable in the present case. That section pro¬ 
vides for the hearings in the event that the Commission, is 
unable to determine, from examining an application for consent 
to the transfer of control of a corporation holding a construction 
permit or license, that it should be granted. That section o[b- 
viously deals with the merits of a proposed transfer involving 
an existing licensee and a proposed transferee. It is not de- 

** Section 310 Cb) was derived from Section 12 of the Radio Act of 1927, 
44 Stat. 1167, which provided that no transfer should take place “without 
the consent in writing of the licensing authority. Section 8 of H. R. 7716, 
72nd Cong. 2d Sess^ which passed both houses of Congress but was pocket 
vetoed by the President, would have changed the language of Section 12 of 
the Radio Act of 1927 to read “unless the Commission shall, o/tcr-o hearing, 
decide that said transfer is in the public interest and shall give its consent' 
in writing.” [Italics added.] In the Communications Act of 1934, however, 
the words “after securing full information,” were substituted for the words 
“after hearing,” thus clearly indicating that the Commission was to use 
Its discretion as to whether or not a hearing was required to secure the 
necessary “full information” concerning the proposed transfer of control] "* 


signed to deal in any way with the status of an application for 
transfer of a license, where the very existence of that license 
is already the subject of a hearing. The original license hav¬ 
ing expired long before the filing of the transfer-application 
and the pending application by appellant having been denied, 
no regular station license was outstanding at that time, and the 
Commission not only was no longer required to pass on any 
transfer of control of, or ownership of, the corporation itself 
but ceased to have any authority to do so. For the Com¬ 
mission’s authority under Section 310 (bj of the Communi¬ 
cations Act is limited to passing on transfers of license and 
control of licensee corporations. To argue that, under such 
circumstances, the Commission is obligated to go through the 
formality of a hearing in order to dismiss the transfer appli¬ 
cation makes no sense. At any hearing the Commission would 
be obliged to find that no license was involved and that it, 
therefore, had no authority to approve or disapprove the sale 
of the stock of the applicant. No matter how qualified the 
proposed transferee might be, since the appellant corporation 
is no longer a licensee, the transferee could not secure a license 
through the purchase of the corporate stock of the appellant.* 7 

The further argument that failure to grant the transfer ap¬ 
plication or set it for hearing deprives appellant of its property 
without due process of law requires little consideration. The 
Commission has taken no action with respect to any private 
property rights of appellant. So far as the value of appellant’s 
private property may be affected by the denial of the renewal 
of license and the determination that appellant has no license 
which can be the subject of transfer proceedings, that is a result 
of authorized and valid Commission action, and therefore pre¬ 
sents no due process issue. See Trinity Methodist Church 

* Nor could any hearing on the transfer be held pending the Commission’s 
final determination of the appellant’s application for a license, since, unless 
and until a favorable determination was reached on such application, no 
license existed which could be transferred. The action of the Commission 
with reference to the granting of renewal applications is under the express 
terms of Section307 (d) of the Communications Act “limited to and governed 
by the same considerations and practices which affect the granting of original 
applications.” Yet it is dear that the Commission could not pass upon an 
application for transfer of control cf an original applicant until and unites 
it first granted such applicant a construction permit or station license. 
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South v. Federal Radio Commission , 61 App. D. C. 311, 62 F. 
2d 850. . 

Appellant has referred in his brief (page 58) to the Commis¬ 
sion’s decision in Julio M. Conesca, 3 Pike & Fischer Radio 
Regulation 158 (Docket 6105, 1946), as being in marked con¬ 
trast with the Commission's decision in the principal case. 
The facts in that case,-however, show that claim to be ground¬ 
less. In that case, the application for renewal of station 
WPRB, Ponce, Puerto Rico, was granted after hearing and it 
the same time, application to transfer control of the licensee was 
approved by the Commission. But since the application in that 
case was granted the transfer of control of the licensee corpora¬ 
tion therefore, under Section 310 (b) of the Communications 
Act, had to be approved or disapproved by the Commission. 
Similarly, in the present case if the Commission had, on con¬ 
sideration of appellant's exceptions to the proposed decision 
and its oral argument thereon, determined to grant its applica¬ 
tion for renewal of its station license, it would then have been 
faced with the necessity of either approving or disapproving 
the Bitner application and if on the face of the application it 
was unable to determine that the transfer would be in the 
public interest, it would have been required, under Section 1.321, 
of the Commission's Rules, to set the matter for hearing. The 
vital distinction between the two cases, therefore, is that in the 
Conesca case the Commission properly granted the application 
for renewal of the station license, and in this case the Com¬ 
mission properly denied the application for renewal. 

conclusion ) 

For the foregoing reasons,. it is respectfully submitted that 

the appeal should be dismissed. | 

Federal Communications Commission, 
Benedict P. Cottone, i 

General Counsel , 


* Harry M. Plotkin, 

Assistant General Counsel, 

Max Goldman, I 

Assistant Chief, Litigation and Administration Division, 
Richard Solomon, | 

Dee W. Pinoock, ' . ! 

Counsel. 
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Summary of Argument 

Appellee’s Brief is pitched upon the assumption, not jus¬ 
tified by the record, that it has been established that Ap¬ 
pellant’s actions were taken with a reckless and wilful dis¬ 
regard of its duties to the Commission, and that Appellant 
does not possess the necessary character to continue ihe 
operation of the Station, because it engaged in a course 


of concealment and misrepresentation. The fact is that no 
evidence of recklessness or wilful disregard appears, nor 
is there any evidence of concealment or misrepresentation, 
nor of intent to conceal or misrepresent. Those elements 
may not be established by attempting to pile inference ujxm 
inference. 

The authorities cited by Appellee in its Brief are inot 
controlling or applicable to the facts in this case, because 
recklessness, wilful disregard, concealment or misrepre¬ 
sentation, or intent to conceal or misrepresent, have Inot 
been established by the evidence in this case. 


ARGUMENT 

I 

Because of certain allegations and contentions contained 
in Appellee’s Brief, which are not supported by the record, 
the Appellant finds it necessary to comment somewhat at 
length on that Brief. These comments are presented here¬ 
in in approximately the same order as the argument^ of 
Appellee’s Brief. 

On page 3 of Appellee’s Brief, the following is stated: 

“The Commission also found that these various! de¬ 
ficiencies in the performance of appellant’s obligations 
as a licensee to make reports to the Commission p T ere 
the result of wilful disregard of its duties as a licensee. 





The Commission, therefore, concluded that the grant 
of appellant’s application for renewal of its station 
license would not serve the public interest, since the 
appellant’s actions had demonstrated that it lacked the 
requisite character qualifications to continue to be en¬ 
trusted with the duties and responsibilities of a radio 
station licensee.” 

Appellee really states that there were certain deficiencies 
and then draws the inference that they were the result of 
wilful disregard of Appellant’s duties as a licensee, and then 
upon that inference draws the further inference that Ap¬ 
pellant lacked the requisite character qualifications to con¬ 
tinue to be entrusted with the duties and responsibility of 
a radio station licensee. Nowhere in the record is there any 
evidence of a “wilful disregard” by Appellant of its duties 
as a licensee, and nowhere is there any proof of a lack of 
the requisite character qualifications. 

On page 6, the Appellee’s Brief states that the findings 
and conclusions of the Commission make clear that the 
history of the licensee’s dealings with the Commission was 
one of consistent misrepresentation and delay. Since the 
findings and conclusions of the decision are not based upon 
substantial evidence and in fact are not based upon any 
evidence, it seems absurd that the Commission should argue 
that the licensee was guilty of consistent misrepresentation 
and delay, and give as its grounds for such conclusion the 
findings and conclusions which, themselves, are not sup¬ 
ported by the evidence. This is certainly a fine piece of 
circumlocution and sophistry. 

Furthermore, upon the same page, it is stated: 

“And the explanations offered by appellant, far from 
establishing any good faith, dispel it. For the explana- 




tions are obviously afterthoughts inconsistent wi 
facts established by the record.” 

This statement is without any basis of fact in the record. 

Conclusion No. 10 of the Commission (Joint Appendix 
561) states: | 

“While the purpose which may have led the princi¬ 
pals in this case to conceal the full extent of their Vari¬ 
ous stock transactions is not entirely clear, and under 
the rule of the Supreme Court in the WOKO |jase, 
would, in any event, not excuse the wilful misrepre¬ 
sentations to the Commission, some comment ob the 
alleged purpose of the Cohens in attempting t| in¬ 
sulate themselves from a possible lawsuit or lawsuits 
may be in order.” 

The Commission has misconceived the question in this 
conclusion. The record shows that there was no conceal¬ 
ment; and that the mere failure to report in this casd was 
not a wilful misrepresentation or a wilful intention to con¬ 
ceal. The contention of the Appellant is that the reason a 
report of the 300 shares was not given was that ther^ was 
nothing to report, since there had been no transfer of owner¬ 
ship. When the contract was entered into on March 25, 
1937, for the purpose of purchasing the three hundred 
shares, there was originally an intent to consummate a 
transfer; but, before the actual transfer went into Effect, 
the Cohens refused to accept the transfer by reasqn of 
the fact that Nordblom had expressed his dissatisfaction, 
which dissatisfaction was brought to the attention ojF Mr. 
Lafount by Crockwell. There is a right on behalf of ^very 
purchaser, when he learns of any infirmity in stock being 
purchased, to refuse to consummate the deal until such 
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infirmities are removed. It is the contention of the Ap¬ 
pellant that there was no obligation to make any report of 
the stock transfer until the infirmities were removed and 
the deal was consummated. 

Then came the further claim by Miss Whitwell, wherein 
her attorney claimed that all of the stock belonged .to her 
and not to Crockwell or anyone else. Title to the stock was 
then very questionable. Appellant contends that in these 
circumstances a refusal to accept the transfer was entirely 
proper, and, since there was no transfer, there was noth¬ 
ing to report. The Commission has misinterpreted the 
fact and has called this a concealment, when, in fact, there 
was no concealment at all. 

The enumeration of transactions on page 7 of Appellee’s 
Brief disregards the element of time. There has been a 
remarkable amount of hindsighting by the Commission, 
particularly with reference to the purchase by Sanford 
Cohen of the two hundred shares of Class B stock, which 
had been pledged by Crockwell. When the report was made 
of the transfer from Crockwell to Sanford Cohen, the ac¬ 
tual purchase price was $100. The $100, in law, was paid 
to Crockwell, because it had been given to Bulova, the 
creditor, and credited as a payment from Crockwell to 
Bulova. The subsequent payment to Bulova of the balance 
up to $5,000, came long after the purchase of the said stock 
and the report to the Commission of the purchase by San¬ 
ford Cohen of the said shares for $100. At the time of said 
purchase, there was no promise to pay Mr. Bulova the 
balance. There had been the possible thought that Mr. 
Bulova might be able to recover the balance in an action 
against Crockwell. Long afterward, all the parties became 
convinced that it would be impossible to collect from Crock- 
well; and, subsequently, Sanford Cohen felt that since he 
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obtained the stock which had been put up as collateral 
security for a $5,000 loan he did not desire that Mr. Bulova 
should lose the $5,000. He thereupon reimbursed him. This 
cannot, by any means, be deemed a contractual payment. 
It was a purely voluntary act. Such an arrangement, i|nade 
long after the actual transfer of the stock, is not a trans¬ 
action as to which the Commission required notice or which 
had any bearing on the ownership. 

On pages 13 and 14 of Appellee’s Brief is found th^ fol¬ 
lowing: 

“Appellant, therefore, claims that the Cohens, aicting 
with Lafount’s knowledge, were justified in refusihg to 
accept the stock for transfer on the corporate books 
until the various claims were settled, that as sobn as 
the claims were disposed of in November 194^, the 
transfer was made and reported to the Commission, 
that until such time no completed transfer had taken 
place, and the appellant was legally justified iji be¬ 
lieving, and in so reporting to the Commission, that 
Nordblom, rather than the Cohens, was the owner of 
the shares, or, at least, that if Lafount and the Cbhens 
were mistaken in this belief, they were honestly mis¬ 
taken, and acted at all times in ‘good faith’ (Ap$. Br. 
24 et seq.). j 

“The difficulty with this explanation is that it [finds 
no support in either the facts, as they appear on the 
record, or the law. On the factual level it is clear that 
the alleged complaints relating to the stock were not 
and could not have been the reason for the Cohens’ re¬ 
fusal either to allow the certificates to be placed in 
their name on appellant’s book, or for refusing to re¬ 
port the transfers to the Commission. Moreover,! even 
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if the complaints had been the cause of the Cohens* 
refusal to place the certificates in their own name, that 
fact would not have made the Cohens any less the true 
legal owners of the stock or excused their failure so 
to report to the Commission. 

“The insufficiency of the explanations based on al¬ 
leged complaints. * * • An examination of the evidence 
in. the record makes it clear not only that substantial 
evidence exists for the Commission’s finding that this 
explanation is not the true one, but also that no other 
finding could possibly be arrived at without complete¬ 
ly ignoring the evidence. The undisputed facts in the 
record prove, beyond question of doubt, that the ex¬ 
planation offered is not and could not be true.” 

This statement is not correct. Throughout its Brief and 
particularly at this point, the Commission disregards en¬ 
tirely the fact that Crockwell had definitely stated to La- 
fount that Nordblom was dissatisfied. The contention that 
the complaints relating to the stock were not and could not 
have been the reason for the Cohens’ refusal either to allow 
the certificates to be placed in their name on the Appellant’s 
books or to report the transfers to the Commission, and 
that such refusal to transfer w’ould not have made them 
“any less the true legal owners of the stock or excuse their 
failure so to report to the Commission” is not supported by 
the evidence. The legal owner of the three hundred shares 
was Nordblom. The most that the Commission can properly 
ftlaim is that the Cohens were the potential owners. The 
fact that there was a question of the right of Nordblom and 
Crockwell to transfer the shares, especially after the claim 
of Miss Whitwell that she was the owmer of all the stock, 
justified the Cohens’ refusal to accept the stock until the 
controversy was settled. If Miss Whitwell had commenced 
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an action against Crockwell and Nordblom for the return 


The 

pur- 

pur- 


of the stock as she threatened, and her suit had been suc¬ 
cessful, then the stock would have had to be returned to 
her by Nordblom and Crockwell, and the Cohens would 
have been entitled to the return of their consideration, 
position of the Commission virtually requires every 
chaser, even if there is some cloud on the title of stock 
chased, to, nevertheless, ratify the sale, transfer the $tock 
upon the books, report it to the Commission, and th^n be 
placed in the position of having voluntarily accepted stock, 
knowing that there w T ere infirmities in the title. If that 
had occurred here, Miss Whitwell could have made: the 
Cohens parties defendant and demanded not only thb re¬ 
turn of the stock, but also damages against them for the 
detention thereof. When the Cohens refused to accept the 
transfer of the shares, they at least saved themselves from 
any claim for damages for the detention, as they thereby 
had placed the burden upon the seller of the stock to perfect 
his title. This is not a new proposition of law, but the pom- 
mission has gone out of its way by piling inference on in¬ 
ference to call caution in protecting one's rights “'toilful 
misrepresentation and deceit". The action of the Cohans in 
refusing to vote the stock and insisting that title be per¬ 
fected was, in fact, a reasonable precaution. Nordqlom’s 
voting of the stock indicated clearly that the intent df the 
parties was that the legal title remain in him until a good 
title could be passed. 

On page 14 of Appellee’s Brief, the Commission gives an 
erroneous account of the transaction involving th^ 100 
shares sold to George Cohen on September 24, 1940. It 
states that the transfer was made on November 15, 1943, 
before Nordblom’s claim had been settled. This ignores 
entirely the testimony given in this case. On page ^80 of 
the Joint Appendix, George Cohen testified that hp had 






learned of Nordblom’s dissatisfaction of this transaction 
from Lafount, as recounted by Crockwell; and he had 
learned of Miss Whitwell’s claim that all the stock belonged 
to her. His testimony further continues (J. App. 280): ' 

• . i • ‘ .■ , %, 

“I said I wasn’t going to transfer it on the books and 
I wasn’t going to vote any of the stock or act with re¬ 
spect to the stock until Mr. Lafount cleared up the 
situation, not only for that 100 shares, but for the 
, other 300.” 

“It was finally cleared up when Mr. Davison ar¬ 
ranged for the payment of $750 to Mr. Nordblom and 
a release was given, but I think Mr. Lafount had been 
told over the telephone by Mr. Davison that it was 
settled, and then we transferred the stock and then 
made a report of it.” 

This testimonv shows that the transfer was made as soon 
as there was a telephone report. Ail the parties felt that 
this telephone assurance was sufficient, and the transfer 
was made, knowing that the release would be forthcoming. 
The contention on page 14 of Appellee’s Brief entirely dis¬ 
regards this testimony and draws an inference that the 
record does not justify. 

Further testimony, covering the infirmities with respect 
to the stock, will be found on page 103 of the Joint Ap¬ 
pendix where Mr. Lafount was asked on cross examination: 

“Q. When did the trouble which you say arose in 
connection with Mr. Nordblom develop? At what time 
was that? 

“A. Well, it was rather soon. I think the following 
day I was told by Mr. Crockwell that Mr. Nordblom 
was dissatisfied. 
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“Q. The following day, following what? 

“A. March 25.” 

• • • J i 

He was also asked if it was contemplated at the time! of 
the closing, on March 25,1937, that the certificate B-3 would ' 
be issued in this form, in the name of Mr. Nordblom, ^nd 
his answer was “No, sir.” It is thus seen that the conten¬ 
tions on pages 14 and 15 of Appellee’s Brief are not sup¬ 
ported by the evidence; in fact, the evidence is to the con-. 
trary. 

On page 15 of the Appellee’s Brief, the Commission 
claims: 


i 

“The facts concerning the Whitwell claims are eqjial- 
ly conclusive against appellant’s explanation.” 

While admitting that the claims were asserted and repeat¬ 
edly asserted on behalf of Miss Whitwell, the Commis¬ 
sion contends that when the transfer was made in Novem¬ 
ber, 1943, there had been no settlement of her claims, and 
that therefore the refusal to transfer prior to November, 
1943, was not caused by the Whitwell claims. The evidence 
clearly shows that the transfer was made after the settle¬ 
ment with Nordblom; and that four years had elapsed 
since Miss Whitwell first made her claims known to the 
Cohens and six years had elapsed since Crockwell sold the 
stock which she claimed belonged to her. It was logically 
considered that after this lapse of time, it would be safe to 
make the transfer. Certainly any reasonable person wpuld 
have come to this same conclusion. The Cohens couldj not 
have foreseen that Hines, the Whitwell attorney, would ap¬ 
pear before a Congressional Committee one month after the 
November, 1943, settlement to reassert the Whiirwell 
claims. Moreover, it should be noted that apparently the 




JLvw ili&i 








only recourse at that late stage was complaint before a 
Congressional Committee, since laches had barred further 
legal action. Further her civil suit against the corpora¬ 
tion had been unsuccessful, warranting the conclusion that 
no further suits would be filed. 

On page 15 of Appellee’s Brief it is contended that the 
dissatisfaction of Nordblom was only with respect to the 
1940 transaction. This is disproved by the testimony. As 
has been shown, Lafount and the Cohens testified why the 
report was not made, and concerning the infirmities with 
respect to the 300 shares. Even the testimony of Nordblom 
does not sustain the Commission’s contention. On page 
326 of the Joint Appendix Nordblom was asked on direct 
examination by the Commission and he answered as fol¬ 
lows: 


“Q. Under this agreement, is it your understand¬ 
ing that the amount of stock to be transferred was 700 
shares of Class B stock? 

“A. That is what it says; it must have been.” 

It will be remembered that Mr. Lafount was not a party to 
the contract referred to, and knew nothing of it. On his 
direct examination, Nordblom was asked whether he ever 
indicated to Crockwell that he was dissatisfied, and an¬ 
swered : 

“I don’t believe so.” 

He also testified: 

“Q. Did you ever complain to Mr. Lafount? 

“A. No, sir.” 











Upon cross examination, however (J. App. 322), Nord- 
blom testified that Crockwell was dissatisfied. Nowhere in 
the testimony has there been anything disputing Lafount’s 
claim that Crockwell had said that Nordblom was dissatis¬ 
fied. Nordblom was asked the following question and gave 
the following answer (J. App. 322-323): 1 

“Q. Of course, you do not know of your own knowl¬ 
edge what he (Crockwell) might have told Mr. Lafount 
or Mr. Cohen about his dissatisfaction or about! your 
dissatisfaction? 

“A. No, sir,” I 

Under cross examination, Nordblom also testified as fol¬ 
lows (J. App. 339-340): I 

“Q. Then, as you say, you do not know th^t Mr. 
Crockwell had made any complaint to Mr. Lafount or 
to Mr. Cohen? 

“A. I said he did. I 

“Q. You knew that he had. | 

“A. Yes, sir. 

“Q. I ask you about the Whitwell matter. Did you 
know that shortly thereafter, within a year, she claim¬ 
ed some interest in this stock? | 

“A. Yes. 

• • • • • 

“Q. You did know about the Whitwell claim between 
1937 and 1943? 

“A. In a general way, yes.” 

i 

On page 18 of Appellee's Brief, the Commissioii again 
claims that the $750 payment was only for the 194d trans- 


action. The proof is overwhelming that Crockwell had told 
Lafonnt that Nordblom was dissatisfied. While the Com¬ 
mission has referred to a letter of Nordblom, releasing only 
the 100 shares, the proof is that that release had been re¬ 
jected. Appellant’s Exhibit “1” is the letter of November 
27, 19-43, from Nordblom to Lafount which releases not 
only the 100 shares of Class B stock, but also all other 
claims “arising out of your purchase from me of both Class 
A and Class B Common shares” for the sum of $750. 

The Appellee also disregards the testimony of George 
Cohen (J. App. 286) under cross examination by Commis¬ 
sions Counsel as follows: 

• 

“Q. The $750 is still unallocated between you? 

“A. It is my present belief it is all covered; but if it 
isn’t, I will pay him.” 

This clearly indicates that the settlement of $750 was not 
for the 100 shares bought in 1940, but covered, as well, the 
300 shares in 1937. If the $750 was in settlement of the 100 
shares, then it would be an obligation to be paid entirely by 
George Cohen. It is only because it includes settlement for 
the other 300 shares as well that any need arises for an al¬ 
location of the amount of the settlement between the two 
Cohens. 

On pages 25 and 26 of Appellee’s Brief, to support its 
finding that Lafount and the Cohens acted jointly in their 
purchase of the 700 shares, the Commission claims: 

“ • * • in spite of their statements at the hearing 
that thev were not otherwise associated in the radio 
business, they owned between them at one time, while 
they were interested in WORL, the American Broad¬ 
casting Company (not the present network orgamza- 
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tion of the same name) and its successor the Atlkntic 
Coast Network.” 

This contention is untrue. Actually, the Atlantic Coast 
Network, previously named the American Broadcasting 
Company, was not even in existence at the time of the orig¬ 
inal transactions of March 25, 1937, and as a matter of 
fact, was not organized until July 27, 1939. Lafount and 
the Cohens therefore could not have been business asso¬ 
ciates in this network at the time of the March 25, 1937 
closing. 

On pages 27 to 32 of Appellee’s Brief is a discussion of 
the acquisition by Sanford Cohen of the 200 shares -of Class 
B stock from Crockwell on July 28, 1938. The gist kf the 
Commission’s argument is that since Davidson had kid in 
those shares upon foreclosure in the name of Arde Biiilova, 
a transfer of title to the stock from Crockwell to Bulova 
was therefore effected. This entirely disregards the facts 
of the transaction. The testimony definitely shows that be¬ 
cause of the failure of Crockwell to pay the $5,000 loan he 
had obtained from Bulova, for which he had put tip the 
200 shares of B stock as collateral security, Bulova directed 
a foreclosure of his lien upon the shares. The record fur¬ 
ther shows that Davison had been directed to purchase the 
shares for Sanford Cohen, who had gone on a vacation to 
California and did not return until September. In the 
meantime, Davison, contrary to his instructions, fought 
the stock in the name of Bulova. This stock was never de¬ 
livered to Bulova. He did not desire to purchase it. Ac¬ 
cordingly, upon Sanford Cohen’s return from California, 
the matter was taken up with Davison who was informed 
that the purchase was improperly made and that Bulova 
did not want to buy the stock and had no intention of buy- 
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ing it. Under these circumstances, Mr. Bulova was never 
the owner of the stock. Sanford Cohen, who directed that 
the stock be bought for him, was not the record owner until 
some affirmative step was taken to bring the transfer into 
his name. Thus, there was no transaction that could be 
reported to the Commission until the stock was properly 
in his name. When this was done, report was made to the 
Commission. 

On pages 32 and 33 of Appellee’s Brief is a discussion of 
the purchase of 900 shares of Class A stock by Lafount 
from Crockwell on March 8,1939 and the failure of Lafount 
to immediately report this transaction. Subsequently, on 
April 1, 1940 Appellant filed application for a construction 
permit to improve its facilities; and in this application 
listed Lafount as owning 900 shares cf Class A stock. The 
Commission not having any prior record of Lafount hav¬ 
ing purchased such shares, inquired of Appellant concern¬ 
ing the same. In response to this inquiry, a report was 
filed on April 15,1940 shoving that the 900 shares had been 
transferred from Crockwell to Lafount on March 8, 1939. 
This course of events proves conclusively that there was 
no wilful refusal to report nor was there an attempt at 
concealment. If Appellant desired to conceal this stock 
transfer it certainly would not have mentioned Lafount’s 
ownership of the 900 shares in the application for a con¬ 
struction permit. The most that can be contended by Ap¬ 
pellee is that there vras an oversight in not reporting the 
transaction sooner. But such an oversight is far removed 
from wilful misrepresentation or concealment. 

On page 33 of Appellee’s Brief is discussed the transfer 
of 100 shares of Class A stock from Crockwell to Lester 
Endlar on June 29, 1938. It must be borne in mind that 
this was a transfer from Crockwell to Endlar. Lafount and 
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the Cohens had no relationship to the same, nor knowledge 
thereof; and after the purchase of these shares from Ei^d- 
lar by Lafount in 1940 report was made. 

The conclusion on page 42 of Appellee’s Brief that Aip- 
pellant lacks the character qualifications requisite in a 
broadcast licensee is not borne out by the evidence. Char¬ 
acter qualifications were not mentioned or suggested in 
the hearing issues or even in the Proposed Decision. Oiily 
in the Final Decision does this finding appear. No oppbr- 
tunity was ever afforded Appellant or its stockholders to 
meet this issue. Without the slightest notice, and in a sur¬ 
prise attack, the characters of Appellant and its stock¬ 
holders have been besmirched. It cannot reasonably be 
concluded that the men involved do not possess the neces¬ 
sary character qualifications because of their mere failure 
—or even neglect—to make reports, particularly where as 
here there is not the slightest evidence to show “wilful dis¬ 
regard” of their duties, or recklessness. 

Analysis of Appellee’s Authorities 

Some reference to such authorities cited by appellee as 
appear to be even somewhat in point may be helpful to ihe 
Court. 

Appellee cites People v. Jernatowski, 144 N. E. 497, 238 
N. Y. 188, on the question of the recklessness or wilfulness 
of Appellant’s actions. In the first place this is a criminal 
case (involving the crime of murder), and is based largely 
on a statutory definition of that charge. The Court did 
hold, in effect, that under the circumstances of that case, 
no specific motive or intent to bring about the cr imin al act 
need be established when it is shown that the defendant 
acted with reckless and wilful disregard of the conse¬ 
quences of his conduct (firing a gun into decedent’s hoiise) 
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under circumstances when the harmful consequences of that 
conduct could have been foreseen. 

There is, in the instant case, not the slightest evidence 
of recklessness or wilful disregard of the appellant’s obli¬ 
gations to the Commission, nor is there present any evi¬ 
dence of a result of Appellant’s actions which produced 
“harmful consequences” to the Commission, the public, or 
anyone else. 

The cited case is no more in point than the Commission’s 
reference as an authority, to Carroll “Through the Look¬ 
ing Glass”. Certainly the Commission is hard put to be 
driven to these two authorities. 

Appellee cites three cases as supporting the authority 
of the Commission to deny licenses, or transfers thereof, 
where information has been wilfully withheld or false in¬ 
formation has been supplied the Commission. Appellant 
concedes that these cases do establish such authority for 
denial where there has been concealment or deliberate and 
purposeful failure to comply with Commission’s reporting 
requirements. But such is not the case here. 

The WOKO case, involving admitted and deliberate con¬ 
cealment of a minority stock interest for a purpose, has 
been fully distinguished from the instant case in Appel¬ 
lant’s Brief. The Calumet case, which was an initial licens- 

i 

ing rather than, as here, a renewal of license proceeding, 
involved deliberately false testimony and concealment of 
facts concerning the plans for financing and operation of 
the station. In the WORL decision, the Commission does 
not find or conclude that the principals of Appellant testi¬ 
fied falsely in the renewal proceeding. Nothing in the rec¬ 
ord or in the decision suggests that the principals, in their 
testimony, were “reluctant, evasive, and guilty of a lack of 











candor and that they misrepresented and concealed facts” 
as in the Calumet case. 

.The Mester case involved a denial of transfer of contijol 
of station WOV to the Mester brothers, not existing broad¬ 
cast licensees, on the grounds (1) that they had been re¬ 
peatedly involved in violations of regulations of otl^er 
government agencies and (2) they had not been truthful 
in their testimony before the Commission in the transfer 
proceeding. Nothing in the WORL record suggests that 
the principals of Appellant have been involved in unsatis¬ 
factory relations with other government agencies—in 
fact, the record shows the contrary—Lafount being a far¬ 
mer member of the Federal Radio Commission and San¬ 
ford Cohen, a former Assistant United States Attorney in 
New York. The Commission’s decision does not and can¬ 
not question the truth and veracity of Lafount and the 
Cohens when testifying in this proceeding. 

In its discussion of the Charleston Broadcasting Com¬ 
pany case, cited in Appellant’s Brief, Appellee emphasizes 
that the testimony of Kennedy as to his good faith in hot 
reporting certain agreements was uncontroverted, and 
therefore the Commission properly concluded from the 
record that Kennedy believed he was not required to re¬ 
port these agreements. In the instant case, the testimony 
of Lafount and the Cohens as to their good faith is equally 
uncontroverted, and a conclusion likewise is properly to be 
drawn that the Cohens honestly believed they were not re¬ 
quired to report their purchase of 300 shares of B stjock 
until the infirmities were removed and the sale consum¬ 
mated. 

It is to be noted that in Appellee’s Brief, no issue is ta^ken 
with the statement of Appellant that the Commission had 
full notice as early as 1938 of the ownership by Lafount 










and Stanford Cohen of 600 shares of the 1000 shares of the 
' outstanding Class B stock, see Report of David H. Deibler, 
Chief Section 310 (b), Law Department (Appellant’s 
Brief 85). 


CONCLUSION 

For the reasons set forth in the Brief for Appellant and 
in this Reply Brief, it is respectfully submitted that the 
decision of the Commission should be reversed and the 
case remanded to carry out the judgment of the Court. 

Respectfully submitted, 

Ben S. Fisher, 

John P. Southmayd, 
Attorneys for Appellant. 




Walter M. Bastian, 
Of Counsel. 
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